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PRLFACL 


The  delegates  to  the  1971-1972  riontana  Constitutional 
Convention  will  need  historical,  legal  and  comparative 
information  about  the  Montana  Constitution.   Recognizing 
this  need,  the  1971  Legislative  Assembly  created  the 
Constitutional  Convention  Commission  and  directed  it  to 
assemble  and  prepare  essential  information  for  the 
Convention.   This  series  of  reports  by  the  Commission  is 
in  fulfillment  of  that  responsibility. 

This  study  on  suffrage  and  elections  was  written  by 
James  Grady,  a  research  analyst  on  the  Commission  staff. 
The  Commission  has  authorized  publication  of  the  report 
as  approved  by  the  Research  Subcommittee  on  Suffrage  and 
Elections  consisting  of  Commission  members  Arthur  C. 
Hagenston,  Glendive;  Leonard  A.  Schulz,  Dillon^ and 
Alexander  Blewett,  Great  Falls,  chairman.   The  report 
concerns  suffrage  and  elections  and  their  role  m 
government  in  general  and  Montana  in  particular.   The  report 
also  contains  discussions  of  the  system  of  initiative, 
referendum  and  recall. 

The  basic  form  and  content  of  this  report  were  aaapted 
from  Article  II:   Suffrage  and  Llections,   a  report  for 
the  Hawaii  Constitutional  Convention  of  19  6  8  by  the 
Legislative  Reference  Bureau  of  the  University  of  Hav/aii. 
At  times,  entire  sections  from  the  Hawaii  study  are 
utilized  in  this  report  without  specific  credit  being 
given.   Other  portions  of  the  Hawaii  report  are  adapted 
to  meet  Montana  circumstances  and  factors  such  as  recent 
court  decisions.   In  other  areas,  this  report  consists 
entirely  of  research  done  by  the  Montana  Constitutional 
Convention  Commission  staff. 

This  report  is  respectfully  submitted  to  the  people  of 
Montana'  and  their  delegates  to  the  1971-1972  Constitutional 
Convention. 

ALEXANDER    BLEVJETT 
CHAIRTIAN 


Your    everu    voter,    as    surely    as    your    ahief  magiatrate,    under 
the    same   ^sanation,     though    in    a    different    sphere,    exercises 
a   public    trust. 

Grover  Cleveland 
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CHAPTER  I 


INTRODUCTION 


Suffrage  (the  right  to  vote)  and  elections  (the  process 
of  voting)  are  two  of  the  main  tools  of  representative 
democracy.   Voting  gives  individual  citizens  a  chance  to 
exercise  some  control  over  their  government  which,  in  turn, 
controls  the  citizens.   The  degree  of  citizen-control  of 
governracnt  is  contingent  largely  on  the  efficacy  of  the  voting 
process.   If  the  government  does  not  drav;  its  power  from, 
people  exercising  individual  franchises,  tlien  the  government 
ceases  to  be  of  the  people. 


CHAPTER  II 


HISTORY  OF  SUFFRAGE  7UJD  ELECTIONS 


Voting  as  a  forr.i  of  popular  participation  in  government  can  be 
traced  at  least  as  far  back  in  history  as  Greek  antiquity. 
However,  voting  has  not  alv/ays  been  practiced  in  the  manner 
it  is  in  the  United  States  today.   Different  classes  of  people 
have  been  enfranchised  for  different  matters  throughout  history. 
Not  only  have  whole  classes  of  people  been  denied  the  vote 
under  som.e  svstems,  but  those  enfranchised  often  v;ere  not 
given  the  vote  on  an  equal  basis. 

In  tlie  United  States,  the  concept  of  universal  suffrage 
is  relatively  new.   For  alm.ost  the  first  one  hundred  years  of 
the  country's  existence,  people  of  Necjroid  and  American  Indian 
descent  were  denied  the  vote;  women  wore  not  cnfraiichiscd 
until  this  century.   Tne  country  in  the  19Ij0s  and  19G0s  learned 
people  were  still  being  denied  tiio  vote  on  tlie  basis  of  their 
race,  despite  laws  expressly  forljiddinti  sucli  action. 


CHAPTER  III 


THE    FEDERAL    GOVERNMENT   AND    TiiE    STATE    ELECTOI^.L    PROCESS 


The  United  States  as  a  nation  is  a  collection  of  fiftv  states, 
and  the  states  as  entities  arc  subject  in  m.any  areas  to  the 
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national  government.   ConnequentlV/  a  statu  issue  may  bo 
tempered  by  the  national  Constitution  or  laws  on  tlie  issue. 
Suffrage  and  elections  are  no  exception;  the  national 
Constitution  (esnecially  certain  amendments)  and  federal  laws 
sharply  curtail  the  states'  ability  to  establish  suffrage  and 
election  rules.   For  example,  certain  economic  preconditions 
required  of  voters  by  many  state  constitutions  (including 
Montana's)  for  certain  elections  have  been  held  unconstitutional 
by  the  courts,  and  all  state  literacy  tests  have  been  temporarily 
suspended  by  federal  legislation. 


CHAPTER  IV 


SUFFRAGL 


Universal  suffrage  in  the  United  States  is  universal  in 
application  only  to  those  who  fulfill  certain  qualifications. 
Qualifications  commonly  mentioned  in  state  constitutions  are 
United  States  citizenship,  age,  residency,  certain  educational 
achievement  and  certain  economic  status.   As  previously  discussed, 
the  last  two  qualifications  have  been  virtually  eliminated  by 
action  on  the  federal  level.   Age  as  a  qualification  for  voting 
was  established  in  1970  as  eighteen  years  by  the  Twenty-sixth 
Amendment  to  the  United  States  Constitution. 

Residency  requirements,  while  not  strictly  qualifications  for 
voting,  are  included  in  state  constitutions  for  several  reasons. 
The  provisions  are  intended  to  insure  that  voters  make  informed 
decisions  about  candidates  and  issues,  as  a  period  of  residency 
is  supposed  to  provide  an  interest  in  the  outcome  of  an 
election  and  a  knowledge  of  the  issues.   Residency  requirements 
help  prevent  electoral  abuses  such  as  multiple  voting  and 
temporary  establishment  of  residency  only  to  influence  the 
outcome  of  an  election. 

Controversy  about  residency  requirements  centers  around  two 
related  issues:   the  length  of  such  requirements  and  the 
difficulties  thoy  present  in  a  mobile  society.   Proponents  of 
short  residency  requirements  contend  that  modern  communication 
systems  enable  voters  to  inform  themselves  quickly  on  the  issues. 
Proponents  of  long  residency  requirements  contend  a  prolonged 
physical  presence  in  an  election  district  is  necessary  before 
a  voter  can  make  rational  decisions. 
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In  addition  to  cjualif ications  for  suffrage,  there  are  disc^uali- 
fications  from  suffrage.   The  usual  disc^ualif ications  are 
insanity,  feeble  mindedness  and  criminal  conviction.   These 
disqualifications,  particularly  the  criminal  conviction  disqual- 
ification, are  an  area  of  controversy  for  the  Constitutional 
Convention.   The  basic  issue  is:   should  a  person  be  denied  the 
right  to  vote,  a  form  of  permanent  punishment,  after  he  has 
served  his  sentence  for  committing  a  crime? 


CHAPTER  V 


POLITICAL  PARTIES  AND  THE  NOMINATING  PROCESS 


No  discussion  of  elections  in  America  would  be  complete  without 
mention  of  political  parties.   Political  parties  have  been 
active  agents  in  the  American  polity  since  colonial  days;  they 
serve  as  an  organized  source  of  activists  and  personnel  for 
the  election  process  as  well  as  information  agents  for  the 
general  public.   There  is  a  growing  controversy  as  to  whether 
the  present  political  parties  are  democratizing  agents,  as 
their  supporters  claim,  or  the  extension  of  an  elite  operating 
under  the  guise  of  mass  control. 

Although  political  parties  are  not  mentioned  explicitly  in 
either  the  federal  or  state  constitution,  the  parties  are  not 
free  from  government  regulation.   Political  parties  in 
Washington  and  Montana  have  been  judicially  ordered  to  reorganize 
themselves  and  disperse  the  control  of  the  party  among  more  of 
the  party  members.   The  basic  principle  the  court  ruled  under 
was  the  Equal  Protection  (one-man,  one-vote)  Clause  of  the 
Fourteenth  Amendment  to  the  national  Constitution. 


CHAPTER  VI 


ELECTIONS 


Elections  are  the  exercise  of  the  right  of  suffrage.   The 
organization  of  elections  can  affect  results  almost  as  much  as 
the  actual  issues  involved.   Orderly  elections  are  considered 
essential  to  any  democratic  process.   To  insure  orderly  elections, 
provisions  for  regular  elections  and  their  administration  are  of 
concern  for  government  organizers.   The  ballot  form,  election 
personnel  and  election  supervision  are  only  a  few  of  the 
administration  problems. 
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The  actual  act  of  voting  is  a  matter  for  consideration.   What 
safeguards  does  the  act  require?   For  example,  most  state 
constitutions  explicitly  provide  for  secret  elections.   Montana's 
Constitution  does  not.   Should  it? 

The  act  of  voting  is  tempered  by  the  means.   Montana  and  most 
other  states  use  a  traditional  means  of  voting  that  could  be 
described  as  one  vote  per  issue  or  office.   On  the  other  hand, 
Illinois  uses  a  system  called  cumulative  voting  for  legislative 
elections.   Under  this  system,  the  voter  may  weight  his  vote  in 
one  of  several  different  directions.   Proportional  voting  is 
another  system  of  weighting  an  individual  voter's  franchise. 
Proportional  voting  is  not  alien  to  Montana,  having  been  used 
for  the  1889  Constitutional  Convention. 


CHAPTER  VII 


INITIATIVE,  REFERENDUM  AND  RECALL:   POPULAR  CONTROL 


Selection  of  candidates  and  approval  or  rejection  of  certain 
issues  through  elections,  when  done  as  a  regularly  scheduled 
course  of  events,  constitute  a  ratification  of  the  governmental 
process  rather  than  a  process  of  direct  government  by  the 
people.   But  such  measures  are  not  the  only  means  of  popular 
control  in  our  form  of  government.   Three  other  common  systems 
are  the  initiative,  referendum  and  recall.   Tlie  initiative  is 
a  method  whereby,  upon  petition  by  a  certain  number  of  eligible 
voters,  an  election  to  approve  or  reject  a  specific  matter  is 
held.   The  referendum  is  similar  to  the  initiative,  but  the 
issue  originates  within  the  legislature  and  is  sent  for  one  of 
several  reasons  to  the  people  for  their  direct  approval  or 
rejection.   The  recall  is  a  method  whereby  the  people  can 
force  an  elected  official  to  stand  for  election  before  he  is 
nor-Tially  obliged  to  do  so. 

Montana  constitutionally  provides  for  the  initiative  and 
referendum  on  a  state  basis  and  statutorily  for  the  recall  on 
a  municipal  basis.   The  major  constitutional  issues  for  the 
initiative  and  referendum  are  whether  to  retain  the  measures, 
and,  if  so,  how  to  structure  them.   The  recall  is  not  provided 
for  constitutionally  at  present  in  Montana;  if  it  is  decided 
that  such  a  measure  should  be  constitutionally  adopted,  then 
several  basic  issues  arise,  including  determinations  of  which 
offices  should  be  subject  to  recall  and  in  what  manner  it 
should  be  structured. 
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CHAPTER  VIII 


MISCELLANEOUS  PROVISIONS  OF  THE  MONTANA  CONSTITUTION 


References  to  elections  and  the  right  of  suffrage  are  numerous 
in  the  Montana  Constitution.   Every  reference  to  an  elective 
office  in  a  sense  deals  with  elections;  most  of  the  references 
and  the  substantive  issues  they  involve  are  covered  in  the 
major  chapters  of  this  report.   Some  sections,  however,  do 
not  specifically  fit  into  the  major  chapters.   Some  of  these 
sections  are  obsolete,  like  Article  VIII,  Section  8,  which 
provides  in  part  for  the  1892  election  of  the  chief  justice 
of  the  state  supreme  court. 


A  main  constitutional  question  regarding  suffrage  and  elections 
is  the  extent  to  which  they  should  be  constitutionally  structured, 
At  what  point  does  enumeration  of,  protection  of  and  provision 
for  basic  concepts  turn  into  an  exercise  in  rigidity  that 
freezes  out  possible  solutions  rather  than  provides  for  solving 
problems?   Where  do  constitutional  issues  stop  and  statutory 
issues  begin?   And  underlying  all  questions  is  the  basic 
problem  of  how  to  provide  the  best  system  for  expressing  the 
will  of  the  majority,  while  at  the  same  time  not  sacrificing 
the  rights  of  the  minority. 

It  is  important  to  remember  that  suffrage  and  election 
provisions  are  merely  a  part  of  the  entire  constitution  that 
must  be  integrated  into  the  whole.   As  is  true  with  all  areas 
of  the  constitution,  there  is  a  good  deal  of  overlap  between 
suffrage  and  election  provisions  and  other  sections--for 
example,  those  providing  for  elective  officials.   Continuity 
and  harmony  between  all  sections  are  necessary  if  any 
individual  section--or  even  the  constitution  as  a  whole — is  to 
have  optimum  effectiveness. 
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INTRODUCTION 


A  vote  is  not  an  object  of  art.   It  is  the  sacred  and 
most  important  instrument  of  democracy  and  of  freedom. 
In  simple  terms,  the  vote  is  meaningless--it  no  longer 
serves  the  purpose  of  the  democratic  society — unless  it, 
taken  in  the  aggregate  with  the  votes  of  other  citizens, 
results  in  effecting  the  will  of  those  citizens  provided 
that  they  are  more  numerous  than  those  of  differing 
views.   That  is  the  meaning  and  effect  of  the  great 
constitutional  decisions  of  this  Court. 

In  short,  we  must  be  vigilant  to  see  that  our  Constitution 
protects  not  just  the  right  to  cast  a  vote,  but  the  right 
to  have  a  vote  fully  serve  its  purpose.^ 

Sheldon  S.  Wolin,  a  widely  known  American  political  scientist, 
has  said: 

When  we  designate  a  political  svstom  as  "constitutional" 
we  usually  have  the  following  elements  in  mind:   first, 
legal  procedures  for  vesting  authority  among  the  various 
office  holders;  second,  effective  restraints  upon  the 
exercise  of  power;  third,  institutionalized  procedures 
for  insuring  the  responsibilitv  and  accountability  of 
public  officials;  and,  fourth,  a  svstem  of  legal„ 
guarantees  for  enforcing  the  rights  of  citizens. 

v;hen  the  form  of  constitutional  government  is  to  be  democratic 
in  nature,  a  fifth  element  must  be  added:   the  method  by  which 
citizens  exercise  control  of  the  government.   Basically,  that 
method  is  the  system  of  suffrage  and  election  of  officials. 

The  basic  premise  of  democratic  government  is  that  the  right  to 
govern  is  based  UDon  the  consent  of  the  governed.   If  a  democracv 
is  to  exist,  the  belief  must  be  widespread  that  public  opinion, 
at  IcaBL  in  the  long  run,  affcicts  tlie  course  of  public  action. 
In  theory,  elections  serve  as  the  primary  mechanism  by  which 
public  opinion  affects  the  course  of  governmental  action.   V. 
O.  Key,  a  prominent  political  theorist,  finds  that: 

Elections  are  basic  means  by  which  the  people  of  a 
democracy  bend  government  to  their  wishes.   In  both 
their  symbolism  and  their  reality  free  elections 
distinguish  democratic  regimes.   They  occupy  a 
prominent  place  in  the  political  faith  of  democratic 
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orders .   The  morale  of  a  democracy  depends  in  part  on 
the  maintenance  of  the  belief  that  elections  really  serve 
as  instruments  of  popular  government,  that  they  are  not 
rituals  calculated  only  to  generate  the  illusion  of 
deference  to  mass  opinion. ^ 

Several  studies  have  indicated  that  elections  may  not 
significantly  determine  governmental  policy  decisions.'* 
The  nature  of  the  American  political  process  is  such  that 
political  parties  seldom  offer  clearly  articulated  policy 
alternatives.   Legislators  and  other  officers  who  are 
chosen  by  popular  vote  may  come  from  a  variety  of  factions 
within  a  particular  party,  but  they  run  under  the  the  broad, 
usually  innocuous  party  label.   Issues  are  blurred  as 
candidates  seek  to  make  their  arenas  of  potential  support  as 
all-encompassing  as  possible.   Under  these  conditions  one 
authority  finds  that 

political  issues  involving  public  policy  tend  to 
be  settled,  not  by  the  public's  vote  at  the  general 
election,  but  by  the  balancing  off  of  the  various 
interests  in  the  legislative  arena. ^ 

The  result  of  this  situdition  is  that  people  may  neither 
expect  nor  demand  that  policy  alternatives  be  presented  in 
elections.   ThG  people  doubt  their  ability  to  influence 
their  governments.   Consequently,  as  Wolin  points  out,  when 
people  confront  the  government  they  do  not  find  a  system  of 
power  and  responsibility  of  which  they  are  a  part  but  a 
seemingly  omnicompetent,  bureaucratic  organization,  the 
"castle  of  Kafka. "6   That  feeling  has  resulted  in  a  strange 
kind  of  apathy  that  grows  out  of  impotence--an  apathy  that  is 
alarmingly  apparent  in  America.   For  example,  32  percent  of 
the  interviewees  in  a  representative  sample  in  the  1952 
presidential  campaign  stated  that  it  would  make  no  difference 
whether  the  Democrats  or  Republicans  won  the  election;  40 
percent  thought  it  would  make  only  a  small  difference.' 
Consequently,  the  vote  in  America  has  become  or  is  becoming 
a  negative  exercise.   One  study  concludes: 

To  most  people,  choice  of  candidates  is  of  marginal 
interest.   When  something  they  consider  to  be  truly 
important  comes  up,  they  will  appear  at  the  polls. 
Americans  are  more  interested  in  voting  against 
candidates  than  for  them.   They  become  excited  about 
elections  when  they  wish  to  register  a  protest.   The 
ballot  box  is  the  safety  valve  of  democracy.  .  .  . 
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The  important  question  is  not  whether  thev  do  vote 
but  rather  whether  they  may  vote  if  thev  so  choose. 

To  insure  that  the  people,  if  thev  choose,  may  affect  the 
course  of  public  action  by  the  selection  of  public  officials , 
state  constitutions  establish  the  framework  for  carrying  out 
the  electoral  process.   The  basic  concerns  are  (1)  suffrage, 
the  question  of  who  may  vote  and  how;  and  (2)  the  elections 
themselves,  providing  that  they  are  regularly  held  and 
authorizing  someone  to  govern  and  protect  the  integrity  of 
the  electoral  system.   Two  otlicr  issues  frequentlv  are  raised 
in  dealing  with  constitutional  provisions  on  elections.   The 
first  is  the  extent  to  which  the  constitution  should  include 
provisions  on  nominating  procedures.   The  second  involves 
the  broadening  of  opportunities  for  popular  participation 
through  the  initiative,  referendum  and  recall. 

Hopefully,  a  system  of  suffrage,  elections  and  popular 
participations  will  be  created  that,  along  with  other 
developments,  will  unlock  the  doors  of  "Kafka's  castle." 
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CHAPTER  II 


HISTORY  OF  SUFFRAGE  AND  ELECTIONS 


The  history  of  the  suffrage  is  connected  with  five 
different  basic  conceptions,  or  theories,  of  its 
nature,  most  of  them  not  explicitly  stated  but 
inherent  in  the  current  practise.   These  are:  first, 
the  theory,  effective  among  primitive  peoples  and 
in  the  city-states  of  antiquity  and  of  the  Renaissance, 
that  the  suffrage  is  an  attribute  or  function  of 
citizenship;  second,  the  later  feudal  theory  that  the 
suffrage  is  a  vested  privilege,  an  incident  of  a 
particular  status,  usually  connected  with  the  possession 
of  land;  third,  the  theory  of  the  early  constitutional 
regimes  that  the  suffrage  is  an  abstract  right  founded  in 
natural  law,  a  consequence  of  the  social  compact  and  an 
incident  of  popular  sovereignty;  fourth,  the  theory  of 
modern  political  science  that  voting  is  a  function 
of  government,  that  the  voter  in  casting  his  ballot 
performs  a  public  office  and  that  the  electorate,  like 
the  legislature  or  the  courts,  is  an  organ  of 
government;  and  fifth,  the  ethical  theory,  which  is 
strongly  urged  at  the  present  time  [1934]  by  certain 
writers,  that  the  suffrage  is  an  important,  indeed  an 
essential  means  for  the  development  of  individual 
character,  a  condition  necessary  for  the  realization 
of  the  worth  of  human  personality.! 

The  early  period  of  civilization  marked  by  tribal  organization 
and  mobility  was  succeeded  by  one  of  peasant  agriculture 
tempered  by  growing  commercial  activity  and  emigration  to 
overseas  colonies.   It  was  during  this  period--the  fifth  and 
sixth  centuries  B.C. — that  the  Greek  city-states  emerged  and 
elections  began  to  take  a  central  place  in  the  workings  of  the 
Greek  polity. ^ 

The  principle  of  election  was  accepted  somewhat  grudgingly 
in  Athenian  democratic  theory;  it  infringed  the  principle 
of  "equality"  (based  on  a  class  system)  among  citizens  and 
was  considered  dangerous  to  a  stable  power  structure.  One 
of  the  safeguards  the  Greeks  built  into  their  election 
system  was  a  limitation  of  the  number  of  terms  an  official 
could  serve. 

In  general,  however,  the  Athenians  used  elections  to  fill 
offices  requiring  special  skills  such  as  military  leadership; 
on  the  other  hand  countries  today  primarily  use  voting  to  fill 
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offices  of  a  representative  character  and  generally  fill  the 
special  skill  offices  by  appointment. 

The  Roman  republic  never  accepted  the  basic  principle 
of  democracy  for  the  masses,  or  the  principle  of  "one  man, 
one  vote"  for  even  the  franchised  elite.   Decisions  in 
legislation  and  election  of  principal  officials  were  by  a 
plurality  of  "centuries"  or  "tribes."   Within  each  of  these 
constituencies  "one  man,  one  vote"  usually  prevailed,  but  the 
units  themselves  varied  in  size. 

The  tradition  of  ancient  elections  was  preserved  in  the 
medieval  Catholic  Church  rather  than  in  the  state.   The  pres- 
ervation was  of  a  clerical  nature,  with  the  control  of  certain 
levels  of  the  church  the  object  of  the  elections.   However, 
the  suffrage  was  weighted  and  not  all  organization  of  the 
church  was  subject  to  popular  control. 

The  feudal  period  in  Europe  was  marked  by  a  system  of  elections 
based  mainly  on  wealth  and  hereditary  position.   Even  the 
"democratization"  of  England  in  the  seventeenth  and  eighteenth 
centuries  was  limited  to  only  partial  enfranchisement  of 
certain  classes.   But  this  period  marked  the  beginning  of  the 
end  for  absolute  monarchs . 

Post-revolutionary  America  did  not  iiranediately  adopt  the 
principle  of  universal  suffrage,  though  the  principles  which 
established  the  national  Constitution  in  1789  were  the  most 
"liberal"  of  their  time.   In  addition  to  slaves  and  Indians 
(who  were  not  considered  "citizens"  of  the  new  land  or 
basically  even  human) ,  women  and  other  minorities  were  denied 
the  vote. 

It  took  a  series  of  amendments  to  constitutionally  establish 
the  principle  of  universal  suffrage.   The  Fourteenth  Amendment 

(1868)  was  the  major  move.   It  outlined  citizenship  and  gave 
males,  "being  twenty-one  years  of  age,  and  citizens  of  the 
United  States,"  recognition  as  the  basic  electorate,  and  created 
the  now  famous  "due  process"  clause.   The  Fifteenth  Amendment 

(1870)  prohibited  disenfranchisement  because  of  "race,  color, 
or  previous  condition  of  servitude."   The  Nineteenth  Amendment 

(1920)  guaranteed  the  rights  of  citizens  to  all,  regardless  of 
sex.  The  Twenty-fourth  Amendment  (1964)  outlawed  the  poll  tax 
as  a  condition  of  voting,  and  the  Twenty-sixth  (1971)  gave  the 
vote  to  all  citizens  eighteen  years  of  age  or  older. 

Numerous  U.S.  Supreme  Court  decisions  in  recent  years  have 
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greatly  affected  suffrage  and  elections,  beginning  with  the 
now  classic  Daker  v.  Carr.3  in  that  1962  decision,  the  court 
basically  ruled  that  the  Constitution,  specifically  the 
Fourteentli  Amendment,  requires  legislative  bodies  to  be 
apportioned  on  a  "one  man,  one  vote"  basis.   In  later  cases, 
the  court  broadened  the  impact  of  Baker  v.  Carr.   For  example, 
the  court  in  1970  held: 

[Wjhenever  a  state  or  local  government  decides  to  select 
persons  by  popular  election  to  perform  governmental 
functions,  the  Equal  Protection  Clause  of  the  14th 
Amendment  requires  that  each  qualified  voter  must  be 
given  an  equal  opportunity  to  participate  in  that 
election,  and  when  members  of  an  elected  body  are  chosen 
from  separate  districts,  each  district  must  be  established 
on  a  basis  which  will  insure,  as  far  as  is  practicable, 
that  equal  numbers  of  voters  can  vote  for  proportionally 
equal  numbers  of  officials.'* 
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CHAPTER  III 


THE  FEDERAL  GOVERNMENT  AND  THE  STATE  ELECTORAL  PROCESS 


This  Constitution,  and  the  Laws  of  the  United  States 
which  shall  be  made  in  Pursuance  thereof;  and  all 
Treaties  made,  or  which  shall  be  made,  under  the 
Authority  of  the  United  States,  shall  be  the  supreme 
Law  of  the  Land;  and  the  Judges  in  every  State  shall 
be  bound  thereby,  any  Thing  in  the  Constitution  or 
Laws  of  any  State  to  the  Contrary  notwithstanding. 
[United  States  Constitution  Art.  VI,  Sec.  2]. 

Any  discussion  of  state  constitutional  provisions  must  begin 
with  an  examination  of  relevant  sections  of  the  Federal 
Constitution. 


VOTER  QUALIFICATIONS 

The  Twenty-sixth  Amendment  to  the  United  States  Constitution, 
discussed  in  Chapter  IV,  prohibits  states  from  denying,  because 
of  age,  the  right  to  vote  to  any  person  eighteen  or  over.   In 
addition,  the  Fifteenth  and  Nineteenth  Amendments  specify  that 
no  state  may  deny  the  right  to  vote  to  any  citizen  solely 
because  of  race,  color,  previous  condition  of  servitude  or 
sex.   The  Twenty-fourth  Amendment  prohibits  states  from  denying 
the  right  to  vote  in  national  elections  because  of  failure  to 
oay  any  poll  tax  or  other  tax.   Section  2  of  the  Fourteenth 
Amendment  suggests  limits  on  the  voting  qualifications  which 
jtates  may  impose: 

[W]hen  the  right  to  vote  at  any  election  for  the  choice 
of  electors  for  President  and  Vice-President  of  the 
United  States,  Representatives  in  Congress,  the  Executive 
and  Judicial  officers  of  a  State,  or  the  members  of  the 
Legislature  thereof,  is  denied  to  any  of  the  male 
inhabitants  of  such  State,  being  twenty-one  years  of 
age,  and  citizens  of  the  United  States,  or  in  any  way 
abridged,  except  for  participation  in  rebellion,  or 
other  crime,  the  basis  of  representation  therein  shall 
be  reduced  in  the  proportion  which  the  number  of  such 
male  citizens  shall  bear  to  the  whole  number  of  male 
citizens  twenty-one  years  of  age  in  such  State. 

The  Feueral  Constitution  appears  to  adopt  state  voting 
jualif ications  for  national  elections.   Article  I,  Section  2 
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and  the  Seventeenth  Amendment  provide  that  for  members  of  the 
U.  S.  House  of  Representatives  and  the  Senate  "the  Electors 
in  each  State  shall  have  the  Qualifications  Requisite  for 
Electors  of  the  most  numerous  Branch  of  the  State  Legislature." 
However,  the  extent  to  which  the  states  alone  may  establish 
voting  qualifications  for  members  of  Congress  has  not  been 
conclusively  settled.   The  U.  S.  Supreme  Court  in  United  States 
V.  Classic  [313  U.  S.  299,  (1941)]  said: 

While,  in  a  loose  sense,  the  right  to  vote  for 
representatives  in  Congress  is  sometimes  spoken  of  as 
a  right  derived  from  the  states  [citations  omitted] ,  this 
statement  is  true  only  in  the  sense  that  the  states 
are  authorized  by  the  Constitution,  to  legislate  on  the 
subject  as  provided  by  sec.  2  of  Art.  I,  to  the  extent 
that  Congress  has  not  restricted  state  action  by  the 
exercise  of  its  powers  to  regulate  elections  under 
sec.  4  and  its  more  general  power  under  Article  I, 
sec.  8,  clause  18  of  the  Constitution  "to  make  all 
laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers. "^ 

In  summarizing  the  holdings  of  four  Supreme  Court  decisions, 
one  report  concluded  that  although 

all  of  these  cases  involved  what  could  be  called 
extraneous  corrupting  influences  rather  than  problems 
inherent  in  the  state-prescribed  voting  qualifications 
themselves  .  .  .there  is  no  compelling  reason  why 
state's  choice  of  qualifications  should  be  immune  from 
this  congressional  power  to  protect  the  integrity  and 
representative  character  of  the  federal  electoral 
process . ^ 

Article  II,  Section  1  provides  that  the  President  and  vice 
president  shall  be  elected  as  follows: 

Each  State  shall  appoint,  in  such  manner  as  the 
Legislature  thereof  may  direct,  a  Number  of  Electors, 
equal  to  the  whole  Number  of  Senators  and  Representatives 
to  which  the  State  may  be  entitled  in  the  Congress. 

Congressional  authority  in  the  manner  of  appointment  of 
presidential  electors  has  not  been  clearly  delineated  by  the 
courts.   However,  the  U.  S.  Supreme  Court  in  Burroughs  v. 
United  States  [290  U.S.  534  (1934)]  held  that  Congress  does 
have  implied  power  to  protect  the  integrity  of  the  processes 
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of  popular  election  of  presidential  electors  once  that 
mode  of  selection  has  been  chosen  by  the  state. -^ 


ELECTION  REGULATION 


The  power  of  Congress  to  regulate  elections  for  its  members 
is  derived  primarily  from  Article  I,  Section  4  and  Article  I, 
Section  8,  clause  18.   Article  I,  Section  4  provides: 

The  Times,  Places  and  Manner  of  holding  Elections  for 
Senators  and  Representatives,  shall  be  prescribed  in 
each  State  by  the  legislature  thereof;  but  the  Congress 
may  at  anytime  by  Law  make  or  alter  such  Regulations , 
except  as  to  the  Places  of  choosing  Senators. 

Article  I,  Section  8,  clause  18  states  that  Congress  shall 
have  the  power 

[t]o  make  all  Law  which  shall  be  necessary  and  proper 
for  carrying  into  Execution  the  foregoing  Powers, 
and  all  other  Powers  vested  by  this  Constitution  in 
the  Government  of  the  United  States,  or  in  any 
Department  or  Officer  thereof. 

The  U.  S.  Supreme  Court  has  decided  that  Congress  can  protect 
the  act  and  place  of  voting  and  the  man  who  votes  from  personal 
violence  or  intimidation,  and  the  election  itself  from 
corruption  or  fraud  whether  the  prohibited  acts  are  done 
privately  or  are  lawful  under  state  law — as  long  as  the  acts 
took  place  in  an  election  of  a  member  to  Congress.'* 

FEDERAL  ACTION  UNDER  THE  FOURTEENTH  AMENDMENT 


The  Fourteenth  Amendment  may  be  the  most  important  means  by 
which  federal  courts  and  Congress  exercise  authority  over 
state  and  local  elections.   Section  1  states,  in  part: 

[N]or  shall  any  State  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law; 
nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  Laws. 

Section  5  provides:   "The  Congress  shall  have  power  to 
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enforce,  by  appropriate  legislation,  the  provisons  of  this 
article .  " 

The  movement  of  the  federal  government  into  the  field  of  state 
elections  under  the  Fourteenth  Amendment  can  be  seen  in  the 
1962  U.S.  Supreme  Court  decision  in  Baker  v.  Carr  [369  U.S. 
186  (1962)]. 

Baker  v.  Carr  marks  the  full  maturation  of  the  libertarian 
aspects  of  the  equal  protection  clause  and  provides  the 
courts,  federal  and  state  alike,  with  an  opportunity  to 
vindicate  as  a  constitutionally  protected  right  the 
assurance  to  all  persons  of  an  opportunity  to  full  and 
equal  participation  in  the  principal  rite  of  the 
democratic  process,  the  exercise  of  the  franchise.^ 

With  the  passage  of  the  Voting  Rights  Act  of  1965, ^  Congress 
directly  challenged  the  basic  doctrine  of  state  responsibility 
in  establishing  voter  qualifications.   The  Act  prohibits 
denial  of  the  right  to  vote  in  any  federal,  state  or  local 
elections  under  certain  circumstances. 

The  U.S.  Supreme  Court  in  Katzenbach  v.  Morgan  [384  U.S.  641 
(1966)  ]  ruled  on  section  4 (e)  of  the  Act.   That  section  provides 
that  any  person  who  has  successfully  completed  sixth  grade  in 
a  public  or  an  accredited  private  school  in  any  state, 
territory  or  Puerto  Rico,  in  which  the  predominant  classroom 
language  was  other  than  English,  shall  be  entitled  to  vote  in 
any  federal,  state  or  local  election  notwithstanding  any  state 
literacy  requirement.^   The  court  held  that  section  4(e)  was  a 
valid  exercise  of  Congressional  power  under  section  5  of  the 
Fourteenth  Amendment  to  enforce  the  Equal  Protection  Clause. 

The  extent  to  which  federal  constitutional  provisions  permit 
Congress  to  regulate  elections  and  deteirmine  voter  qualifications 
probably  will  be  definitively  settled  only  by  further  congres- 
sional action  and  judicial  review.   That  such  authority  may 
indeed  be  extensive  is  seen  in  the  1963  Report  of  the  United 
States  Commission  on  Civil  Rights.   There  the  Commission  stated 
that  it 

now  believes  that  the  only  effective  method  of 
guaranteeing  the  vote  for  all  Americans  is  the 
enactment  by  Congress  of  some  form  of  uniform  voter 
qualification  standards.   The  Commission  further 
believes  that  the  right  to  vote  must,  in  many  instances, 
be  safeguarded  and  assured  by  the  Federal  Government. 
Adequate  legislation  must  include  both  standards 
and  implementation.^ 
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SUFFRAGE 


INTRODUCTION 


[Suffrage  is  t]he  basic  right  without  which  all  others 
are  meaningless.   It  gives  the  people--people  as 
individuals--control  over  their  own  destinies. ^ 

Some  basic  qualifications  and  disqualifications  for  voting  are 
included  in  all  state  constitutions;  others  are  set  by  statutory 
law.   Citizenship,  a  period  of  residency  and  minimum  age  are  the 
most  common  qualifications.   A  literacy  test  is  another 
significant  requirement  in  about  a  third  of  the  states.   The 
major  disqualifications  are  insanity  or  other  mental  incompetence, 
and  conviction  of  a  felony  or  infamous  crime. 

Suffrage  provisions  for  Montana  citizens  are  set  down  generally 
in  Article  IX,  Section  2  of  the  Constitution: 

Every  person  of  the  age  of  nineteen  (19)  years  or  over, 
possessing  the  following  qualifications,  shall  be 
entitled  to  vote  at  all  general  elections  and  for  all 
officers  that  now  are,  or  hereafter  may  be,  elective 
by  the  people,  and  except  as  hereinafter  provided, 
upon  all  questions  which  may  be  submitted  to  the  vote 
of  the  people  or  electors:   First,  he  shall  be  a 
citizen  of  the  United  States;  second,  he  shall  have 
resided  in  this  state  one  year  immediately  preceding 
the  election  at  which  he  offers  to  vote,  and  in  the 
town,  county  or  precinct  such  time  as  may  be  prescribed 
by  law.   If  the  question  submitted  concerns  the  creation 
of  any  levy,  debt  or  liability  the  person,  in  addition 
to  possessing  the  qualifications  above  mentioned,  must 
also  be  a  taxpayer  whose  name  appears  upon  the  last 
preceding  completed  assessment  roll,  in  order  to  entitle 
him  to  vote  upon  such  question.   Provided,  first,  that 
no  person  convicted  of  felony  shall  have  the  right  to 
vote  unless  he  has  been  pardoned  or  restored  to  citizen- 
ship by  the  governor:   provided,  second,  that  nothing 
herein  contained  shall  be  construed  to  deprive  any 
person  of  the  right  to  vote  who  has  such  right  at  the 
time  of  the  adoption  of  this  constitution;  provided, 
that  after  the  expiration  of  five  years  from  the  time 
of  the  adoption  of  this  constitution,  no  person  except 
citizens  of  the  United  States  shall  have  the  right 
to  vote. 
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As  in  other  states,  Montana's  constitutional  suffrage  provisions 
are  augmented  by  statutory  law. 

The  United  States  in  the  twentieth  century  is  a  nation  officially 
conunitted  to  the  concept  of  universal  suffrage.   It  is  commonly 
assumed  that  the  broadest  participation  in  the  electoral  process 
consonant  with  responsible  voting  is  desirable;  state  constitu- 
tions seek  to  identify  the  responsible  electorate  by  including 
those  meeting  specified  standards  of  citizenship  (age,  residency, 
and  educational  achievement)  and  by  excluding  those  of  unsound 
mind  or  those  convicted  of  certain  criminal  acts.   The  National 
Municipal  League  suggests  three  fundamental  criteria--maturity , 
interest  and  awareness— as  the  basis  for  voter  qualification 
requirements . 2 

The  extent  to  which  constitutionally  prescribed  voter  qualifi- 
cations actually  sort  out  those  citizens  with  the  maturity, 
interest  and  awareness  for  responsible  voting  is  uncertain. 
An  early  observer  of  American  democracy.  Lord  Bryce,  said: 

Orthodox  democratic  theory  assumes  that  every  citizen 
has  or  ought  to  have,  thought  out  for  himself  certain 
opinions,  i.e.,  ought  to  have  a  definite  view, 
defensible  by  argument,  of  what  the  country  needs,  of 
what  principles  ought  to  be  applied  in  governing  it, 
of  the  men  in  whose  hand  the  government  ought  to  be 
entrusted. ^ 

However,  observation  of  the  citizens  led  Bryce  to  conclude: 

[H]ow  little  solidity  and  substance  there  is  in  the 
political  or  social  beliefs  of  nineteen  persons  out 
of  every  twenty.   These  beliefs,  when  examined, 
mostly  resolve  themselves  into  two  or  three  prejudices 
and  aversions,  two  or  three  prepossessions  for  a 
particular  leader  of  a  party  or  section  of  a  party, 
two  or  three  phrases  or  catchwords  suggesting  or 
embodying  arguments  which  the  man  who  repeats  them 
has  not  analyzed  ....  It  is  therefore  rather 
sentiment  than  thought  that  the  mass  can  contribute, 
a  sentiment  grounded  on  a  few  broad  considerations 
and  simple  trains  of  reasoning;  and  the  soundness 
and  elevation  of  their  sentiments  will  have  more  to 
do  with  their  taking  their  stand  on  the  side  of 
justice,  honor  and  peace,  than  any  reasoning  they 
can  apply  to  the  sifting  of  the  multifarious  facts 
thrown  before  them  and  to  the  drawing  of  the 
legitimate  inferences  therefrom  [emphasis  added] . 
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More  recent  studies  on  voting  behavior  have  led  some  scholars 
to  make  similar  observations.   Charles  Adrian,  a  political 
scientist,  says: 

The  voter  is  not  merely  uninformed.   In  general, 
he  does  not  wish  to  or  feel  a  need  to  expend  time 
and  energy  on  the  complex  issues  of  the  day  .  .  . 
habit  is  the  most  important  influence  of  all  on 
voter  decisions.   In  many,  perhaps  most  elections, 
the  individual  need  only  decide  whether  he  is  going 
to  continue  to  support  the  party  or  candidate  he 
has  been  supporting  or  whether  he  is  going  to  cast 
a  protest  vote.   Unless  he  is  consciously  dissatisfied, 
he  may  also  automatically  cast  his  vote  in  terms  of 
his  allegiances . 5 

Sizable  proportions  of  the  voting  age  population  are  legally 
excluded  from  the  franchise.   Nationally  only  62  percent 
of  the  voting  age  population  cast  ballots  in  the  1964 
presidential  election,  but  this  represented  82  percent  of 
those  eligible  to  vote.^   Justice  Matthews,  commenting  on 
suffrage  in  Yick  Wo  v.  Hopkins,  said: 

Though  not  regarded  strictly  as  a  natural  right, 
but  as  a  privilege  merely  conceded  by  a  society 
according  to  its  will,  under  certain  conditions, 
nevertheless  it  is  regarded  as  a  fundamental 
political  right,  because  preservative  of  all  rights.^ 

Harold  Laski ,  a  political  scientist,  has  pointed  out  that 
"those  who  are  excluded  from  participation  in  politics  are 
also  excluded  from  the  benefits  of  government . "^ 


QUALIFICATIONS 


United  States  Citizenship 

United  States  citizenship  is  a  voting  requirement  set  in  the 
Montana  Constitution  [Art.  IX,  Sec.  2]  and  in  the  constitutions 
of  forty-five  other  states.   The  Montana  provision  requiring 
U.S.  citizenship  also  contains  a  condition  which  now  is 
obsolete : 

[A]fter  the  expiration  of  five  years  from  the 
time  of  the  adoption  of  this  constitution,  no 
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person  except  citizens  of  the  United  States  shall 
have  the  right  to  vote. 

The  Montana  Legislative  Council  recommended  in  1968  that  this 
condition  be  simplified  to  require  that  a  voter  be  "a  citizen 
of  the  United  States."^ 

Four  states--Delaware ,  Massachusetts,  New  Hampshire  and  West 
Virginia — statutorily  require  citizenship  as  a  voting  require- 
ment.  Five  states--California,  Minnesota,  New  York,  Pennsyl- 
vania and  Utah  requires  a  month,  the  others  three  months  or 
ninety  days.   It  is  argued  that  requirements  on  length  of 
citizenship  are  unnecessary.   The  naturalized  citizen  must  meet 
strict  standards  for  citizenship.   In  addition,  federal  law 
forbids  naturalization  within  sixty  days  of  a  general  election. 10 

Age 

In  1971,  ratification  by  two-thirds  of  the  states  of  the 
Twenty-sixth  Amendment  to  the  U.S.  Constitution  lowered  the 
legal  voting  age  to  eighteen  for  all  elections.   The  Twenty- 
sixth  Amendment  was  submitted  to  the  states  for  ratification 
after  the  U.S.  Supreme  Court  had  upheld  Congress'  power  to 
lower  the  voting  age  for  federal  elections,  but  had  ruled,  in 
effect,  that  a  constitutional  amendment,  rather  than  a 
statutory  law,  would  be  necessary  to  lower  the  voting  age  for 
all  state  and  local  elections. H 

The  Twenty-sixth  Amendment  provides: 

Section  1.   The  right  of  citizens  of  the  United 
States,  who  are  eighteen  years  of  age  or  older, 
to  vote  shall  not  be  denied  or  abridged  by  the 
United  States  or  by  any  State  on  account  of  age. 

Section  2.   The  Congress  shall  have  the  power  to 
enforce  this  article  by  appropriate  legislation. 

It  should  be  noted  that  Montana  was  one  of  only  a  few  states 
that  had  lowered  its  voting  age  below  twenty-one  before  the 
U.S.  Constitution  was  amended.   In  November  1970,  by  a  vote 
of  109,227  to  102,110,  Montana  voters  amended  the  Constitution 
to  lower  the  voting  age  from  twenty-one  to  nineteen.   The 
Montana  Constitution  [Art.  IX,  Sec.  2]  still  lists  the  voting 
age  at  nineteen;  however,  in  effect  it  has  been  superceded  by 
the  Twenty-sixth  Amendment  to  the  Federal  Constitution. 
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The  1971  Montana  Legislature  was  among  those  ratifying  the 
Twenty-sixth  Amendment. 12   The  legislature  also  voted  to  submit 
to  Montana  voters  in  November,  1972,  a  proposed  amendment  to 
the  Montana  Constitution.   The  state  amendment  would  lower  the 
voting  age  requirement  in  the  Montana  Constitution  to  eighteen 
to  conform  with  the  new  amendment  to  the  U.S.  Constitution. 13 
The  amendment  also  would  reduce  the  residency  requirement  to 
thirty  days,  delete  taxpayer  requirements  for  financial  elections 
and  delete  obsolete  language  regarding  voting  by  aliens.   The 
amended  section  would  read: 

Every  person  of  the  age  of  eighteen  (18)  years  or  over, 
possessing  the  following  qualifications,  shall  be 
entitled  to  vote  at  all  general  elections  and  for  all 
officers  that  now  are  or  hereafter  may  be,  elective 
by  the  people,  and,  except  as  here-inafter  provided, 
upon  all  questions  which  may  be  submitted  to  the  vote 
of  the  people  or  electors:   First,  he  shall  be  a 
citizen  of  the  United  States;  second,  he  shall  have 
resided  in  this  state  thirty  (30)  days  immediately 
preceding  the  election  at  which  he  offers  to  vote, 
and  in  the  town,  county  or  precinct  such  time  as  may 
be  prescribed  by  law.   Provided  that  no  person  convicted 
of  felony  shall  have  the  right  to  vote  unless  he  has 
been  pardoned  or  restored  to  citizenship  by  the 
governor.   [Proposed  amendment  to  Montana  Const.  Art. 
IX,  Sec.  2] . 

Residency 

Each  state  requires  a  minimum  time  of  residency  in  the  state 
and  locality  as  a  qualification  for  voting;  the  specific 
length  of  time  varies  from  thirty  days  to  one  year.   Section 
2  of  Article  IX  of  the  Montana  Constitution  provides  that  a 
person  must  reside  in  the  state  on  year  "immediately  preceding 
the  election  at  which  he  offers  to  vote,  and  in  the  town, 
county  or  precinct  such  time  as  may  be  prescribed  by  law." 
State  residency  requirements  for  voting  for  President  and 
vice  president  were  set  at  thirty  days  for  new  residents  by 
the  1970  Federal  Voting  Rights  Act.l^   Residents  of  less 
than  thirty  days  must  be  allowed  to  vote  in  their  former 
state,  either  in  person  or  by  absentee  ballot.   The  1971 
Montana  Legislature  amended  Montana  election  laws  to  conform 
with  the  federal  requirement  and  approved  an  amendment  to  the 
Montana  Constitution  to  be  voted  on  in  November  1972  that 
would  reduce  the  residency  requirement  for  all  elections  to 
thirty  days.   The  thirty-day  residency  requirement  for  all 
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elections  would  be  the  shortest  residency  requirement  of 
any  state. 

Montana  is  one  of  thirty-three  states  that  now  establishes 
one  year  as  the  period  of  necessary  residence.   Most  of  the 
states  do  so  constitutionally,  though  some  residence  provisions 
are  created  by  the  legislature  under  constitutional  mandate. -^ 
Thirteen  state  constitutions  stipulate  six  months'  residence; 
New  Hampshire  provides  the  same  by  statute.-"-^   A  study  done 
for  the  Michigan  Constitutional  Convention  stated  that 
"there  is  no  evidence  that  the  longer  period  used  in  most 
states  has  produced  a  higher  quality-electorate  than  that  of 
Michigan  or  the  other  states  using  the  six  months  rule." 
The  President's  Commission  on  Registration  and  Voting 
Participation  recommends  that  state  residence  requirements 
should  not  exceed  six  months. 18   The  National  Municipal 
League  in  its  Model  State  Constitution,  published  in  1963, 
provides  three  months  as  the  required  state  residence . -'-y 

Shorter  local  residence  requirements  are  based  on  the 
assumption  that  such  requirements  should  be  geared  to 
efficient  registration  needs  and  integrity  of  administration. -''^ 
The  President's  Commission  on  Registration  and  Voting 
Participation  recommends  that  local  residence  requirements 
should  not  exceed  thirty  days. 21   The  Model  State  Constitution 
provides  that  "the  legislature  may  by  law  establish:   (1) 
Minimum  periods  of  local  residence  not  exceeding  three  months 

.  ."22   Thirteen  state  constitutions  leave  the  matter  of 
local  residency  to  legislative  discretion. 23   Wisconsin  and 
Illinois,  although  they  give  their  legislatures  the  power 
to  establish  some  residency  requirements,  prohibit  the 
legislatures  from  creating  more  than  thirty  day  requirements. 

Both  the  present  Montana  Article  IX,  Section  2  and  the 
revision  proposed  by  the  1971  Legislature  authorize  the 
legislature  to  establish  residency  requirements  for 
municipalities,  counties  or  precincts.   Prior  to  1971,  Montana 
by  statute  required  residency  in  the  state  for  one  year  and 
in  a  county  for  thirty  days  for  general  elections  and  in  a 
municipality  for  six  months  for  municipal  elections. 
Section  23-2701,  Revised  Codes  of  Montana,  1947,  was  changed 
by  the  1971  Legislature  to  require  that  if  a  registrant 

has  met  the  residency  requirements  for  voting 
provided  in  the  constitution  of  the  state  of  Montana 
and  has  resided  in  the  county  thirty  (30)  days 
immediately  preceding  the  election  at  which  he  offers 
to  vote,  except  that  if  he  has  resided  in  the  state 
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for  thirty  (30)  days  immediately  preceding  the 
election  at  which  he  offers  to  vote,  he  shall  be 
allowed  to  vote  for  president  and  vice-president 
of  the  United  States.  .  .  .25 

The  proposed  constitutional  amendment  creates  a  residency  period 
of  thirty  days  for  state  and  county  general  elections  and  allows 
the  legislature  to  create  residency  requirements  for  other 
elections.   The  1971  Legislature  passed  laws  which  set  the 
residency  requirements  for  voting  in  some  elections  "as 
provided  by  the  constitution  of  the  state  of  Montana," 
in  other  words,  thirty  days  if  the  proposed  amendm.ent 
passes. 26   But  the  legislature  failed  to  amend  all  residency 
laws.   For  example,  the  municipal  election  law  still  requires 
six  months  residency  for  municipal  elections. 27 

Thirty-one  states  constitutionally  prescribe  county  or 
township  residence  ranging  from  six  months  to  thirty  days. 28 
Election  district  or  ward  residency  requirements  are  found 
in  the  constitutions  of  twenty-five  states;  the  period  varies 


29 


from  one  year  to  twenty  days 


Intra-State  Movers 


Between  1963  and  1964  13.4  percent  of  the  nation's  population 
moved  their  residences  within  the  same  county  and  about  3.5 
percent  moved  between  counties  of  the  same  state. ^0   it  has 
been  argued  that  the  rationale  for  local  residency  requirements 
is  not  fully  applicable  to  the  election  of  statewide  officers. 
A  voter  moving  from  one  county  or  election  district  to 
another  within  the  state  will  take  with  him  whatever  knowledge 
and  understanding  he  may  have  about  the  statewide  candidates 
and  issues.   Critics  point  out  that  the  application  of  this 
principle  necessitates  separate  ballots  for  different  election 
levels  and  complicates  registration  procedures. 

The  constitutions  of  fifteen  states  contain  provisions  enabling 
qualified  voters  moving  from  one  county  or  election  district 
to  another  within  the  state  to  vote.   The  provisions  may  be 
categorized  as  follows: 

1.   Alabama,  California,  Minnesota,  New  York  and 
Pennsylvania  enable  voters  moving  within  a  given  number  of 
days  prior  to  an  election  to  vote  in  their  place  of  former 
residence.   For  example,  California  provides: 
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[A]ny  person  duly  registered  as  an  elector  in  one 
precinct  and  removing  therefrom  to  another  precinct 
in  the  same  county  within  fifty-four  days,  or  any 
person  duly  registered  as  an  elector  in  any  county 
in  California  and  removing  therefrom  to  another 
county  in  California  within  ninety  days  prior  to  an 
election,  shall  for  the  purpose  of  such  election,  be 
deemed  to  be  a  resident  and  qualified  elector  of 
the  precinct  or  county  from  which  he  so  removed 
until  after  such  election.   [Art.  II,  Sec,  1] 

2.  Maine,  Massachusetts,  North  Carolina  and  Virginia 
permit  intra-state  movers  to  vote  in  their  place  of  former 
residence  should  an  election  occur  within  a  given  number  of 
days  after  such  removal.   For  example.  North  Carolina 
prescribes : 

[R]emoval  from  one  precinct,  ward  or  other  election 
district  to  another  in  this  State  shall  not  operate 
to  deprive  any  person  of  the  right  to  vote  in  the 
precinct,  ward  or  other  election  district  from  which 
such  person  has  removed  until  thirty  days  after  such 
removal.   [Art.  VI,  Sec  2] 

3.  Maryland,  North  Dakota  and  South  Dakota  permit 
qualified  voters  moving  within  the  state  to  vote  in  their 
place  of  former  residence  until  they  have  established 
residence  in  their  new  district.   For  example,  the  North 
Dakota  Constitution  states: 

[W]here  a  qualified  elector  moves  from  one  precinct 
to  another  within  the  state  he  shall  be  entitled  to 
vote  in  the  precinct  from  which  he  moves  until  he 
establishes  his  residence  in  the  precinct  to  which 
he  moves.   [Art.  V,  Sec.  121] 

4.  The  Georgia  Constitution  permits  the  legislature  to 
prescribe  periods  of  lesser  residency  for  persons  to  vote 
for  governor  and  lieutenant  governor  when  such  persons  are 
not  eligible  to  vote  elsewhere.   The  Texas  Constitution 
makes  such  provision  for  all  statewide  offices: 

Notwithscanding  any  other  provision  of  this 
Constitution,  the  Legislature  may  enact  laws  and 
provide  a  method  of  registration,  including  the 
time  of  such  registration,  permitting  any  person 
who  is  qualified  to  vote  in  this  state  except  for 
the  residence  requirements  within  a  county  or 
district,  as  set  forth  in  Section  2  of  this  Article 
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to  vote  for  .  .  .  all  offices,  questions  or 
propositions  to  be  voted  on  by  all  electors 
throughout  this  State.   [Art.  VI,  Sec.  2a (a)] 

5.   The  constitutions  of  New  Jersey  and  Texas 
specifically  permit  intra-state  movers  to  vote  in  presidential 
elections.   The  New  Jersey  Constitution  states: 

Any  person  registered  as  a  voter  in  any  election 
district  of  this  State  who  has  removed  or  shall 
remove  ...  to  another  county  within  this  State 
and  is  not  able  there  to  qualify  to  vote  by  reason 
of  an  insufficient  period  of  residence  in  such  .  .  . 
county,  shall,  as  a  citizen  of  the  United  States, 
have  the  right  to  vote  for  electors  for  President 
and  Vice  President  of  the  United  States,  only,  by 
Presidential  Elector  Absentee  Ballot,  in  the  county 
from  which  he  has  removed,  in  such  manner  as  the 
Legislature  shall  provide.   [Art.  II,  Sec.  3(c)] 

The  Montana  Constitution  does  not  include  special  residency 
requirements  for  intra-state  movers.   In  practice,  however, 
qualified  voters  moving  from  one  precinct  to  another  or  from 
one  county  to  another  may  change  their  registration  at  any 
time  prior  to  the  close  of  registration.   Registration  closes 
(1)  thirty  days  before  any  national  election;   (2)  at  noon  the 
day  before  election  for  electors  in  the  United  States  service 
who  are  honorably  discharged  from  the  armed  forces  too  late  to 
otherwise  register;  or  (3)  for  forty  days  before  any  other 
election. 31  If  a  voter  moves  from  one  Montana  election  district 
to  another  and  cannot  fulfill  residency  requirements  in  his 
new  district,  the  voter  is  entitled  to  absentee  voter 
privileges  from  his  previous  place  of  residence. 


Inter-State  Movers 


At  one  time  residency  requirements  constituted  a  significant 
barrier  to  voting  in  presidential  elections  by  disenfranchising 
inter-state  movers.   Approximately  3.3  percent  of  the  nation's 
population  moved  from  one  state  to  another  between  196  3  and 
1964.3^   Large  population  shifts  in  America  resulted  in  five 
to  eight  million  citizens  failing  to  meet  minimum  residency 
requirements  and  consequently  being  unable  to  vote  in  the 
1960  presidential  election. -^^   To  provide  for  the  national 
enfranchisement  of  mobile  Americans,  Congress  in  1970  passed 
the  Voting  Rights  Act  (see  footnote  14)  creating  a  thirty  day 
residency  for  presidential  elections.   Some  states  recognize 
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the  problem  of  mobility  and  presidential  elections  in  their 
constitutions  by  allowing  lower  residency  requirements  for 
these  elections.   However,  considering  the  federal  action 
in  the  matter,  it  is  doubtful  such  provisions  are  meaningful, 


Gain  or  Loss  of  Residence 


The  constitutions  of  twenty-three  states,  including  Montana, 
contain  provisions  stating  that  under  certain  conditions 
state  residence  is  neither  gained  nor  lost  for  voting  purposes. 
The  conditions  are  typically  employment  in  the  service  of  the 
United  States,  or  navigation,  enrollment  at  an  institution 
of  learning  or  confinement  in  a  poorhouse  or  other  asylum  at 
public  expense. 

Gain  or  loss  provisions  combine  two  principles:   (1)  that 
those  who  are  only  temporarily  within  a  district  should  not 
vote,  and  (2)  that  those  who  have  left  the  district  but 
maintain  their  domicile  in  the  district  should  not  be  required 
to  meet  residency  qualifications  each  time  that  they  return. 
The  presence  of  the  voter  is  theoretically  ignored  as  a 
factor  in  determining  voting  residence.   Persons  belonging 
to  one  of  the  categories  listed  above  are  faced  with  obstacles 
in  obtaining  a  new  residence  because  of  the  assumption  that 
they  are  at  the  place  for  a  limited  purpose  and  have  not  truly 
integrated  into  the  life  of  the  district  unless  they  can  show 
they  will  stay  in  the  district  irrespective  of  their  status 
as  a  member  of  one  of  the  categories. 

Article  IX,  Sections  3  and  6  of  the  Montana  Constitution  are 
concerned  with  gain  or  loss  of  residence.   Section  3  provides: 

For  the  purpose  of  voting  no  person  shall  be  deemed 
to  have  gained  or  lost  a  residence  by  reason  of 
his  presence  or  absence  while  employed  in  the  service 
of  the  state,  or  of  the  United  States,  nor  while 
engaged  in  the  navigation  of  the  waters  of  the 
state,  or  of  the  United  States,  nor  while  a  student 
at  any  institution  of  learning,  nor  while  kept  at 
any  almshouse  or  other  asylum  at  the  public  expense, 
nor  while  confined  in  any  public  prison. 

Section  6  provides: 

No  soldier,  seaman  or  marine  in  the  army  or  navy  of  the 
United  States  shall  be  deemed  a  resident  of  this  state 
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in  consequence  of  being  stationed  at  any  military 
or  naval  place  within  the  same. 

The  1971  Legislature  revised  Section  23-3022(2)  of  the 
Revised  Codes  of  Montana,  1947  by  deleting  the  provision 
prohibiting  gain  or  loss  of  residence  "[w]hile  employed  in 
the  service  of  the  United  States  or  of  this  state.  ..." 
However,  the  analagous  provision  is  still  contained  in  the 
Montana  Constitution,  Article  IX,  Section  3. 

A  federal  district  court  interpreting  a  provision  similar  to 
Article  IX,  Section  6  of  the  Montana  Constitution  (armed  forces 
service  in  the  state  not  constituting  residency)  held 

there  is  nothing  in  the  State  Constitution  or  the 
Hawaii  statutes  which  per  se  excludes  members  of  the 
armed  forces  from  establishing  their  residence  in 
Hawaii  and  thereafter  becoming  eligible  to  vote. 
The  court  finds  no  scheme  in  Hawaii's  Constitution 
or  in  the  statutes  implementing  the  exercise  of 
franchise  which  is  aimed  at  disenfranchising  the 
military  or  any  other  group  of  citizens. 35 

An  attorney  general's  opinion  of  September  9,  1971  interpreted 
the  Montana  Constitution  and  state  statutes  in  light  of  the 
Twenty-sixth  Amendment  to  the  United  States  Constitution, 
lowering  the  voting  age  to  eighteen.   The  opinion  stated: 

1.  Unemancipated  minors  are  residents  of  the  place 
where  their  parents  reside  and  they  may  register  to 
vote  in  that  place  if  they  will  be  18  years  of  age  at 
the  time  of  the  election  for  which  they  seek 
registration.   They  cannot  by  their  own  act  change 
that  residence. 

2.  Emancipated  minors  and  those  persons  19  years  of 
age  or  over  may  register  to  vote  in  the  community  in 
which  they  live,  including  a  college  or  university 
town,  if  they  intend  to  make  that  community  their 
residence.   For  these  purposes,  mere  presence  at  the 
college  or  university  is  not  sufficient:  there  must  be 
an  actual  intent  to  make  that  community  their 
residence  in  addition  to  their  physical  presence.   The 
intent  required  is  to  be  judged  as  it  would  be  for  any 
other  person  seeking  to  register. 

3.  A  person  who  is  attending  an  institution  of 
learning  can  retain  his  original  residence  for  voting 
purposes  if  he  so  intends  that  place  to  be  his  residence. ^^ 
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The  opinion  affected  mainly  students  attending  state  units  of 
higher  education  and  did  not  affect  those  attending  or 
incarcerated  at  other  institutions. 

Some  critics  favor  the  removal  of  "gain  or  loss"  provisions 
from  the  constitution. ^^   They  contend  that  as  the  complexity 
of  social  organization  and  the  mobility  of  the  population 
increase,  residency  can  no  longer  be  fully  or  finally  defined 
in  the  constitution;  therefore,  it  is  best  to  allow  the 
legislature  to  define  residence  for  voting  purposes.   The 
Model  State  Constitution  (1963)  adopts  this  approach  which 
states:   "The  legislature  shall  by  law  define  residence  for 
voting  purposes  .  .  .  ."38 


Education  Qualifications 


The  1970  Voting  Rights  Act  suspended  until  August  6,  1975  all 
tests  or  devices  including  literacy  tests  for  voting  in  all 
the  states.   The  Act  provides  in  Section  19  7  3aa: 

(a)  Prior  to  August  6,  1975,  no  citizen  shall  be 
denied,  because  of  his  failure  to  comply  with  any 
test  or  device,  the  right  to  vote  in  any  Federal, 
State,  or  local  election  conducted  in  any  State  or 
political  subdivision  of  a  State  as  to  which  the 
provisions  of  section  1973b (a)  of  this  title  are 
not  in  effect  by  reason  of  determinations  made 
under  section  1973b (b)  of  this  title. 

(b)  As  used  in  this  section,  the  term  "test  or  device" 
means  any  requirement  that  a  person  as  a  prerequisite 
for  voting  or  registration  for  voting  (1)  demonstrate 
the  ability  to  read,  write,  understand,  or  interpret 
any  matter,  (2)  demonstrate  any  educational  achieve- 
ment or  his  knowledge  of  any  particular  subject, 

(3)  possess  good  moral  character,  or  (4)  prove  his 
qualifications  by  the  voucher  of  registered  voters 
or  members  of  any  other  class. -^^ 

The  U.  S.  Supreme  Court  upheld  Congress'  authority  to  bar 
the  use  of  literacy  tests  in  all  elections,  state  and 
national. ^^   The  Court's  ruling  was  based  on  Congress' 
finding  that  literacy  tests  have  been  used  to  discriminate 
against  voters  on  account  of  their  race,  a  violation  of  the 
Fourteenth  and  Fifteenth  Amendments.   Nineteen  state 
constitutions  require  literacy  as  a  qualification  to  vote.**! 
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The  constitutions  of  Colorado  and  North  Dakota  authorize  the 
legislature  to  create  educational  qualifications. 

Assuming  literacy  tests  are  desirable,  most  authorities  agree 
that  the  constitution  is  the  place  to  define  the  standards. ^2 
Of  the  nineteen  states  with  literacy  requirements,  thirteen 
of  them  constitutionally  enumerate  the  standards. ^3   The 
standards  usually  include  one  or  more  of  the  following:   read 
and  or  write  in  English  the  United  States  Constitution,  the 
state  constitution,  the  state  statutes  and  show  ability  to 
sign  your  (the  applicant's)  name. 

The  1971  Virginia  Constitution  (Art.  II,  Sec.  2)  contains  a 
provision  that  allows  the  legislature  to  require  potential 
voters  to  fill  out,  without  assistance,  an  application  form 
for  registration.   Such  a  requirement  could  be  construed  as 
a  literacy  test. 

The  Voting  Rights  Act  of  1965  also  established  standards  for 
literacy  tests. ^^   one  of  the  provisions  of  this  Act  requires 
that  if  a  person  residing  in  a  state  where  English  literacy 
is  required  has  completed  at  least  six  grades  in  an  "American- 
Flag"  school  (a  school  in  the  United  States  or  its  territories) 
in  which  the  predominant  classroom  language  was  not  English, 
his  inability  to  read,  write,  understand  or  interpret  any 
matter  in  the  English  language  shall  not  be  the  basis  for 
denying  him  the  right  to  vote.   The  1965  Voting  Rights  Act 
has,  of  course,  been  temporarily  superseded  by  the  1970 
Voting  Act  prohibiting  any  literacy  tests  until  1975. 

Considering  the  degree  of  federal  restrictions  on  literacy 
tests,  and  considering  that  there  is  a  good  deal  of 
controversy  among  education  experts  as  to  what  constitutes 
literacy,  it  is  doubtful  most  literacy  tests  would  stand 
full  judicial  review. 

Neither  the  Montana  Constitution  nor  the  statutes  of  the 
state  contain  provisons  for  a  literacy  test. 

Economic  Qualifications 

Twelve  state  constitutions  including  Montana's  require  property 
tax  or  other  taxpaying  provisions  as  qualifications  for  voting 
in  certain  elections.   All  such  provisions  have  been  declared 
invalid  and  unconstitutional  by  the  United  States  Supreme  Court. ^^ 
The  court  held  that  such  constitutional  provisions  prohibiting 
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the  exercise  of  the  voting  franchise  to  some  electors,  while 
allowing  it  to  others,  must  be  subj<;ct  to  close  scrutiny  to 
determine  whether  the  exclusions  are  necessary  to  promote  a 
compelling  state  interest.   Because  the  court  found  no 
compelling  state  interest  the  prohibitions  were  found  in 
violation  of  the  equal  protection  clause  of  the  Fourteenth 
Amendment. 

The  Montana  provison  in  Article  IX,  Section  2,  which  is 
now  invalid,  provides: 

If  the  question  submitted  concerns  the  creation  of 
any  levy,  debt  or  liability  the  person,  in  addition 
to  possessing  the  qualifications  above  mentioned, 
must  also  be  a  taxpayer  whose  name  appears  upon 
the  last  preceding  completed  assessment  roll,  in 
order  to  entitle  him  to  vote  upon  such  question. 

The  provision  was  added  by  amendment  in  1932;^^  the  1971 
Legislature  submitted  an  amendment  to  the  voters  to  be 
voted  on  November  7,  19  72  to  eliminate  the  provision. ^^ 
The  1971  Legislature  also  revised  the  Montana  bonding  laws 
to  elminate  the  taxpayer  requirement . '^8   Elimination  of  the 
invalid  and  obsolete  constitutional  provision  will  be  an 
issue  for  the  Constitutional  Convention. 


DISQUALIFICATIONS 


Crime 


All  state  constitutions  with  the  exception  of  Indiana, 
Massachusetts,  Pennsylvania  and  Vermont,  mandate  or  authorize 
the  legislature  to  provide  for  the  exclusion  from  voting  of 
persons  convicted  of  certain  crimes.   Such  provisions  are 
included  because  it  is  thought  that  convicted  criminals,  by 
their  conduct,  have  demonstrated  irresponsibility  and  opposition 
to  basic  social  standards,  and  should  be  permanently  ostracized 
from  the  polity. 

Three  methods  are  usually  employed  to  designate  the  crimes 
which  are  to  involve  disfranchisement.   Some  constitutions 
make  a  general  statement  such  as  "felony"  or  "infamous  crime," 
others  contain  lists  of  specific  crimes  and  still  others 
authorize  the  legislature  to  prescribe  the  offenses  on 
conviction  of  which  the  elector  shall  forfeit  his  voting 
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privileges.   Article  IX,  Section  2  of  the  Montana  Constitution 
disenfranchises  those  convicted  of  a  felony.   A  felony,  under 
the  Revised  Codes  of  Montana,  1947,  Sec.  94-114  is  a  crime 
which  is  punishable  with  death  or  by  imprisonment  in  the  state 
prison. 

At  least  twenty-six  state  constitutions  permit  persons  disfran- 
chised for  conviction  of  certain  crimes  to  have  their  voting 
privileges  restored  by  means  other  than  pardon. ^°   Such 
provisions  most  commonly  state  that  disfranchisement  continues 
"unless  restored  to  civil  rights."   The  Colorado  Constitution 
limits  disfranchisement  to  the  full  term  of  imprisonment: 

[B]ut  every  such  person  who  was  a  qualified  elector 
prior  to  such  imprisonment,  and  who  is  released 
therefrom  by  virtue  of  a  pardon,  or  by  virtue  of 
having  served  out  his  full  term  of  imprisonment, 
shall,  without  further  action,  be  invested  with  all 
rights  of  citizenship,  except  as  provided  in  this 
constitution.   [Art.  VII,  Sec.  10]. 

Several  constitutions  provide  for  permanent  forfeiture  of 
voting  rights ,  unless  pardoned,  upon  conviction  of  the  stated 
crime.   Montana  is  illustrative: 

[N]o  person  convicted  of  felony  shall  have  the  right 
to  vote  unless  he  has  been  pardoned  or  restored  to 
citizenship  by  the  governor.  .  .  .[Art.  IX,  Sec.  ]]. 

Montana's  provision  is  different  from  that  of  some  states  in 
that  the  provision  includes  the  "restored  to  citizenship" 
phrase.   There  has  been  some  confusion  as  to  what  restoration 
of  citizenship  means,  and  some  confusion  as  to  who  has  the 
power  to  restore  citizenship. 

Critics  of  permanent  disfranchisement  contend  that  the  conception 
of  the  convicted  criminal  as  an  "outlaw"  has  become  obsolete, 
that  criminals  are  no  longer  regarded  as  enemies  of  society 
but  rather  as  persons  in  need  of  treatment.   In  addition, 
permanent  exclusion  implies  that  the  penal  system  is  a  failure. 
According  to  one  authority: 

The  presumption  should  bo  that  when  a  man  comes  out 
of  the  penitentiary  he  is  once  more  fit  to  resume 
normal  civic  relationships.   If  he  is  not  fit  he 
ought  not  be  released;  if  he  is  fit  he  ought  not 
be  deprived  of  the  franchise.  ^*^ 
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In  1964  the  National  Conference  of  Commissioners  on  Uniform 
State  Laws  approved  and  recommended  for  enactment  a  Uniform 
Act  on  Status  of  Convicted  Persons.   The  act  seeks  to  overcome 
the  exclusion  of  convicted  felons  from  participation  in 
traditional  civil  rights  even  after  release.   In  particular 
it  attempts  to  clarify  and  make  uniform  the  effect  of  conviction 
on  the  right  to  vote  and  to  hold  public  office.   Section  2(a)  of 
the  act  provides: 

A  person  sentenced  for  a  felony,  from  the  time  of  his 
sentence  until  his  final  discharge,  may  not: 

(1)  vote  in  an  election,  but  if  execution  of  sentence 

is  suspended  with  or  without  the  defendant  being 

placed  on  probation  or  he  is  paroled  after  commitment 

to  imprisonment,  he  may  vote  during  the  period  of  the 
suspension  or  parole.  .  .  . 

The  American  Law  Institute  in  its  proposed  official  draft  of 
a  Model  Penal  Code  has  also  suggested  the  restoration  of  all 
civil  rights  to  discharged  convicts.   The  provision  states: 

Notwithstanding  any  other  provision  of  law,  a  person 
who  is  convicted  of  a  crime  shall  be  disqualified  (1) 
from  voting  in  a  primary  or  election  if  and  only  so 
long  as  he  is  committed  under  a  sentence  of  imprison- 
ment.  .  .  . 

If  disenfranchisement  of  released  criminals  is  deemed  desirable, 
some  authorities  contend  that  the  class  of  crimes  and  the 
period  of  disfranchisement  should  be  specified  in  the  constitution. 
They  argue  that  if  the  matter  is  left  to  the  legislature  the 
power  may  be  abused  and  policy  altered  from  year  to  year.   Others 
recommend  that  the  legislature  be  given  permissive  power  to 
exclude  from  the  right  of  suffrage  person  convicted  of  any 
felony. ^^   Changing  concepts  in  the  role  of  penal  reform  and 
its  success  may  make  freezing  the  basis  and  extent  of  the 
disqualification  unwise. 

Some  states  hold  denial  of  voting  privileges  to  a  convicted 
felon  after  he  has  been  released  from  prison  as  illegal.   T'^^^.tc 
decision  of  the  Supreme  Court  of  California  in  Otsuka  v.  Hite^ 
illustrates  the  erosion  of  the  permanent  punishment  concept 
of  felony  conviction.   It  held  that  the  state  could  not  deny 
the  vote  to  a  convicted  felon  whose  offense  was  resistance  to 
the  World  War  II  draft  for  reasons  of  conscientious  objection. 
The  court  reasoned  that  only  compelling  state  interests  can 
justify  franchise  exclusions  and  concluded  that  the  only  crimes 
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for  v/iiicii  a  state  can  withhold  the  vote  are  those  related  to 
the  integrity  of  the  electoral  process. 

It  also  siiould  be  noted  that  tiie  Montana  constitutional 
provisior.  for  disenf ranchisement  of  convicted  felons  seems  to 
contraaict  the  constitutional  provision  in  Article  III, 
Section  24   which  states:   "Lav.'s  for  the  punishment  of  crime 
shall  be  founded  on  the  principles  of  reformation  and 
prevention.  ..." 


Unsound  Mind 


In  all  states  voting  privileges  are  denied  to  the  mentally 
unsound  either  by  constitutional  provision,  statute  or 
judicial  decision.  ^*^   The  Montana  Constitution,  in  Article  IX, 
Section  b,    provides  "No  idiot  or  insane  person  shall  be 
entitled  to  vote  at  any  election  in  this  state."   The  Revised 
Codes  of  Montana,  194  7,  provide  for  the  cancellation  of 
registry  of  person  adjudicated  insane. ^7 

Some  authorities  find  that  in  light  of  modern  research  into 
mental  illness,  it  seems  unlikelv  that  institutionalization 
itself  is  an  adequate  criterion  for  disqualification.^"   In 
one  study  of  nonchronic,  young  adult  psvchotics  in  an  intensive- 
treatment  hospital,  these  psychotics,  wlien  compared  with  a 
control  group,  were  found  to  be  no  more  "illogical,  inconsistent, 
or  unpreparca  to  fulfill  their  obligations  as  citizens  than  a 
similar  group  of  inuiviauals  who  are  not  identified  as 
emotionally  unstable. "^^ 


LEGISLATIVE  POWER  TO  IMPOSE  QUALIFICATIONS 


Except  as  restricted  bv  the  federal  and  state  constitutions  and 
federal  laws,  the  legislatures  of  the  various  states  have  the 
unlimited  power  to  enact  laws  relative  to  the  right  of 
suffrage. ^^   In  Montana,  the  constitution  provides  for  this 
generally  in  Article  IX,  Section  9: 

Tne  legislative  asseml^ly  shall  have  the  power  to 
pass  a  registration  and  such  other  laws  as  may  be 
necessary  to  secure  the  purity  of  elections  and 
guaru  against  abuses  of  the  elective  franchise. 
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Tiiis  legislative  ability  ir,  tempered  bv  the  general  limitations 
constitutionally  imposea  on  tlie  legislature.   Lxamples  of 
tiiosc  limitations  are 

--Article  III  (Declaration  of  Rights) ,  especially  Section 
b:   "All  elections  shall  be  free  and  open,  and  no  power,  civil 
or  military,  shall  at  any  time  interfere  to  prevent  the  free 
exercise  of  the  riglit  of  suffrage." 

--Article  V,  Section  2C ,  prohibiting  special  laws  regulating 
tiie  conduct  of  elections. 

--Articlt.  IX,  Section  2,  stating  that  all  v;ho  are  eligible 
may  vote . 

Some  authorities  consider  the  rignt  to  vote  so  fundamental  that 
tlie  qualifications  sliouid  be  fixed  in  the  constitution  in  such 
definite  terms  that    the    legislature  cannot  modifv  them  under 
any  circumstances .  ^■'-   One  method  is  to  simpley  state  that  "the 
qualifications  of  electors  shall  be  as  herein  provided. "  ^"^   Tiie 
National  Municipal  League  in  the  Model  State  Constitution  (196  3) 
takes  an  alti_rnativc  aT'>proacli  by  specifving  the  areas  in  which 
the  legislature  may  act. 

[T]he  legislature  may  by  lav;  establish:   (1)  minimum 
perioQS  of  local  residence  not  exceeding  three  months, 
(2)  a  reasonable  literacy  test  to  determine  ability, 
except  for  physical  cause,  to  read  and  v/rite  English, 
and  (3)  discjualif ications  for  voting  for  mental 
incompetency  or  conviction  of  felony.   [Art.  Ill, 
Sec.  3.01]^^ 
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(New  York:   Macmillan,  1910),  p.  254. 

4.  Ibid. 

5.  Charles  R.  Adrian,  State  and  Local  Governments,  2nd  ed. 
(New  York:   McGraw-Hill,  1967),  po.  144,  148. 

6.  Ibid. ,  p.  134. 

7.  Yick  Wo  V.  Hopkins.  118  U.S.  356,  370  (1886). 

8.  Howard  R.  Penniman,  Salt's  Araerican  Parties  and  Elections, 
5th  ed.   (New  York:   Appleton-Century-Crof ts ,  195  2)  , 

p.  47. 

9.  Montana,  Legislative  Council,  The  Montana  Constitution, 
Report  Ho.  25  (Helena,  1968),  p.  47. 

10.  Alien  and  Nationality  Act,   8U.S.C.A.  1447(c)  (1953). 

11.  Congress  had  attempted  to  lower  the  voting  age  for  all 
elections  in  the  Voting  Rights  Act  /Amendments  of  1970, 
Pub.  L.  91-285,  84  Stat.  314;  42  U.S.C.A.  Section  1973bb 
provided: 

Sec.  1973bb.   Congressional  declaration  and  findincrs; 
prohibition  of  denial  of  right  to  vote  because  of  age 

(a)  The  Congress  finds  and  declares  that  the  imposition 
and  application  of  the  requirement  that  a  citizen  be 
twenty-one  years  of  age  as  a  precondition  to  voting  in 
any  primary  or  in  any  elcction-- 

(1)  denies  and  abridges  the  inherent  constitutional 
rights  of  citizens  eighteen  years  of  age  but  not 
yet  twenty-one  years  of  age  to  votc--a  particularly 
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unfair  treatment  of  such  citizens  in  viev;  of  the 
national  defense  responsibilities  imposed  upon 
sucn  citizens; 

(2)  has  the  effect  of  denying  to  citizens  eighteen 
years  of  age  but  not  yet  twenty-one  years  of  age 
tne  uue  process  and  equal  protection  of  the  laws 
that  are  guaranteed  to  them  under  the  fourteenth 
amendment  of  the  Constitution;  and 

(3)  does  not  bear  a  reasonable  relationship  to  any 
compelling  State  interest, 

(b)  In  oraer  to  secure  the  constitutional  rigiits  set  forth 
in  subsection  (a)  of  this  section,  the  Congress  declares 
that  it  is  necessary  to  prohibit  the  denial  of  the  right 
to  vote  to  citizens  of  the  United  States  eighteen  years 
of  age  or  over. 

Sec.  1973bb. — 1.   Proliibition  of  denial  of  right  to 
vote  because  of  age 

ilxcept  as  reauired  by  the  Constitution,  no  citizen  of 
the  United  States  who  is  otherwise  qualified  to  vote  in 
any  State  or  political  subdivision  in  any  priiiiary  or 
in  any  election  shall  be  denied  the  right  to  vote  in 
any  such  nriir.ary  or  election  on  account  of  age  if  such 
citizen  is  eighteen  years  of  age  or  older. 

Sec.  1973bb — 2.   Enforcement — Civil  actions  by  the 
Attorney  General;  jurisdiction;  three-judge  district 
court;  appeal  to  Supreme  Court;  expeaition  of  cases 

(a)  (1)  In  the  exercise  of  the  powers  of  the  Concress 
unuer  the  necessary  anu  proper  clause  of  section  8, 
article  I  of  the  Constitution,  and  section  5  of  the 
fourteentn  amendment  of  the  Constitution,  the  Attorney 
General  is  authorizea  and  directed  to  institute  in  the 
name  of  the  United  States  such  actions  against  States 
or  political  subdivisions,  including  actions  for 
injunctive  relief,  as  he  may  determine  to  be  necessary 
to  implement  the  purposes  of  this  subchapter. 

(2)  Tne  uistrict  courts  of  the  United  States  snail  have 
jurisaiction  of  proceedings  instituted  pursuant  to  this 
subcnapter,  which  shall  be  heard  and  determined  by  a 
court  of  three  judges  in  accordance  with  the  provisions 
of  section  2284  of  Title  28,  and  any  appeal  shall  lie 
to  the  Supreme  Court.   It  shall  be  tiie  duty  of  the 
juugus  designated  to  hear  the  case  to  ossicjn  the  case 
for  hearing  and  determination  thereof,  anii  to  cause 
tlie  case  to  be  in  every  \\?ay  expedited. 
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Penalty 

(b)  Whoever  shall  deny  or  attempt  to  deny  any  person  of  any 
right  secured  by  this  subchapter  shall  be  fined  not  more 
than  $5,000  or  imprisoned  not  more  than  five  years,  or  both, 

The  United  States  Supreme  Court  held  in  United  States  v. 
Arizona,  39  LW  4027  (1970)  that  U.S.C.A.  Section  1973bb-l 
setting  minimum  voting  age  at  eighteen  was  'constitutional 
and  enforceable  in  so  far  as  it  pertained  to  federal 
elections  and  unconstitutional  and  unenforceable  insofar 
as  it  pertains  to  state  and  local  elections." 

12.  1971  Laws  of  Montana,  Extraordinary  Session  Senate  Joint 
Resolution  1. 

13.  Ibid. ,  Ch.  159. 

14.  42  U.S.C.A.  Sec.  1973aa-(c)  provides: 

Sec.  1973aa--l.   Residence  requirements  for  voting-- 
Congressional  findings 

(a)  The  Congress  hereby  finds  that  the  imposition  and 
application  of  the  durational  residency  requirement  as 
a  precondition  to  voting  for  the  offices  of  President 
and  Vice  President,  and  the  lack  of  sufficient 
opportunities  for  absentee  registration  and  absentee 
balloting  in  presidential  elections — 

(1)  denies  or  abridges  the  inherent  constitutional 
right  of  citizens  to  vote  for  their  President  and 
Vice  President; 

(2)  denies  or  abridges  the  inherent  constitutional 
right  of  citizens  to  enjoy  their  free  movement 
across  State  lines; 

(3)  denies  or  abridges  the  privileges  and  immunities 
guaranteed  to  the  citizens  of  each  State  under 
article  IV,  section  2,  clause  1,  of  the  Constitution; 

(4)  in  some  instances  has  the  impermissible  purpose 
or  effect  of  denying  citizens  the  right  to  vote  for 
such  officers  because  of  the  way  they  may  vote; 

(5)  has  the  effect  of  denying  to  citizens  the 
equality  of  civil  rights,  and  due  process  and  equal 
protection  of  the  laws  that  are  guaranteed  to  them 
under  the  fourteenth  amendment;  and 

(6)  does  not  bear  a  reasonable  relationship  to  any 
compelling  State  interest  in  the  conduct  of 
presidential  elections. 
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Congressional  declaration:  durational  Presidency  requirement, 

abolishment;  absentee  registration  and  balloting 

standards,  establishment 

(b)  Upon  the  basis  of  these  findings,  Congress  declares 
that  in  order  to  secure  and  protect  the  above-stated 
rights  of  citizens  under  the  Constitution,  to  enable 
citizens  to  better  obtain  the  enjoyment  of  such  rights, 
and  to  enforce  the  guarantees  of  the  fourteenth  amend- 
ment, it  is  necessary  (1)  to  completely  abolish  the 
durational  residency  requirement  as  a  precondition  to 
voting  for  President  and  Vice  President,  and  (2)  to 
establish  nationwide,  uniform  standards  relative  to 
absentee  registration  and  absentee  balloting  in 
presidential  elections. 

Prohibition  of  denial  of  right  to  vote  because  of 
durational  residency  requirement  or  absentee  balloting 

(c)  No  citizen  of  the  United  States  who  is  otherwise 
qualified  to  vote  in  any  election  for  President  and 
Vice  President  shall  be  denied  the  right  to  vote  for 
electors  for  President  and  Vice  President,  or  for 
President  and  Vice  President,  in  such  election  because 
of  the  failure  of  such  citizen  to  comply  with  any 
durational  residency  requirement  of  such  State  or 
political  subdivision;  nor  shall  any  citizen  of  the 
united  States  be  denied  the  right  to  vote  for  electors 
for  President  and  Vice  President,  or  for  President  and 
Vice  President,  in  such  election  because  of  the  failure 
of  such  citizen  to  be  physically  present  in  such  State 
or  political  subdivision  at  the  time  of  such  election, 

if  such  citizen  shall  have  complied  with  the  requirements 
prescribed  by  the  law  of  such  State  or  political  sub- 
division providing  for  the  casting  of  absentee  ballots 
in  such  election. 

Registration;  time  for  application;  absentee  balloting: 
time  of  application  and  return  of  ballots 

(d)  For  the  purposes  of  this  section,  each  State  shall 
provide  by  law  for  the  registration  or  other  means  of 
qualification  of  all  duly  qualified  residents  of  such 
State  who  apply,  not  later  than  thirty  days  immediately 
prior  to  any  presidential  election,  for  registration  or 
qualification  to  vote  for  the  choice  of  electors  for 
President  and  Vice  President  or  for  President  and  Vice 
President  in  such  election;  and  each  State  shall  provide 
by  law  for  the  casting  of  absentee  ballots  for  the 
choice  of  electors  for  President  and  Vice  President,  or 
for  President  and  Vice  President,  by  all  duly  qualified 
residents  of  such  State  who  may  be  absent  from  their 
election  district  or  unit  in  such  State  on  the  day  such 
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election  is  acid  and  v/ho  have  applied  tJicrofor  not  later 
than  seven  days  inimeuiatelY  prior  to  sucii  election  and 
have  returned  such  ballots  to  the  approi^riate  election 
official  of  sucli  State  not  later  than  tlie  time  of  clocinq 
of  the  polls  in  sucli  Ctatc  on  the  day  of  such  election. 

Clianae  of  residence;  voting  in  person  or  by  absentee 
'     b"a"no^  in  State  of  prior  residence 

(e)  If  any  citizen  of  the  United  States  v;ho  is  otherwise 
qualified  to  vote  in  any  State  or  political  subdivision 

in  any  election  for  President  and  Vice  President  has  beciun 
residence  in  such  State  or  political  subdivi:-,ion  after  the 
thirtieth  day  next  preceding  such  election  and,  for  that 
reason,  does  not  satisfy  the  registration  requirements  of 
sucii  State  or  political  subdivision  he  shall  be  allowea  to 
vote  for  tiie  clioicc  of  electors  for  President  and  Vice 
President,  or  for  President  and  Vice  President,  in  sucn 
elections  (1)  in  person  in  the  State  or  political  subdivision 
in  which  he  resided  immediately  prior  to  his  removal  if 
he  had  satisfieu,  as  of  the  date  of  his  change  of  residence, 
the  requirements  to  vote  in  tliat  State  or  political  sub-- 
aivision,  or  (2)  by  absentee  ballot  in  the  State  or 
political  subdivision  in  which  he  resided  ir.ur.ediately 
prior  to  his  removal  if  he  satisfies,  but  for  his  nonresident 
status  and  the  reason  for  his  absence,  the  requirements 
for  absentee  voting  in  that  State  or  political  subdivision. 

Absentee  registration  requirement 

(f)  No  citizen  of  the  United  States  who  is  otherv/ise 
qualified  to  vote  by  absentee  ballot  in  any  State  or 
political  subdivision  in  any  election  for  President  and 
Vice  President  shall  be  denied  the  right  to  vote  for  the 
choice  of  electors  for  President  and  Vice  President,  or 
for  President  and  Vice  President,  in  such  election  because 
of  any  requirement  of  registration  that  does  not  include 

a  provision  for  absentee  registration. 

State  or  local  adoption  of  less  restricti v e 
voting  practices 

(g)  Nothing  in  this  section  shall  prevent  any  State  or 
political  subdivision  from  adopting  less  restrictive 
voting  practices  than  those  that  are  prescribed  herein. 

Definition  of  'State" 


(h)  The  term  ''State:  as  used  in  this  section  includes 
each  of  the  several  States  and  the  District  of 
Coluinbia. 
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False  registration,  and  other  fraudulent  act  and 

conspiracies;  application  of  penalty  for 

false  information  in  registering  or  voting 

(i)  The  provisions  of  section  19731 (c)  of  this  title  shall 
apply  to  false  registration,  and  other  fraudulent  acts 
and  conspiracies,  committed  under  this  section. 

15.  States  with  a  residency  requirement  of  one  year  for 
general  elections  are:   Alabama,  Alaska,  Arizona,  Arkansas, 
California,  Colorado,  Delaware,  Florida,  Georgia,  Hawaii, 
Illinois,  Kentucky,  Louisiana,  Maryland,  Massachusetts, 
Missouri,  Montana,  New  Mexico,  North  Carolina,  North 
Dakota,  Ohio,  Pennsylvania,  Rhode  Island,  South  Carolina, 
South  Dakota,  Tennessee,  Texas,  Utah,  Vermont,  Virginia, 
Washington,  West  Virginia  and  Wyoming.   Taken  from  Hawaii, 
Legislative  Reference  Bureau,  Article  II:   Suffrage  and 
Elections,  Hawaii  Constitutional  Convention  Studies 

(Honolulu:   University  of  Hawaii,  1968)  ,  p,  61  and  Council 
of  State  Governments,  The  Book  of  the  States,  1970-1971, 
Vol.  XVIII  (Lexington,  Ky. ,  1970),  p.  40. 

16.  States  with  a  six-month  residency  requirement  are:  Idaho, 
Indiana,  Iowa,  Kansas,  Maine,  Michigan,  Minnesota, 
Nebraska,  Nevada,  New  Jersey,  Oklahoma,  Oregon  and 
Wisconsin.   Taken  from  Hawaii,  Legislative  Reference 
Bureau,  Article  II:   Suffrage  and  Elections,  Hawaii 
Constitutional  Convention  Studies  (Honolulu:   University 
of  Hawaii,  196  8) ,  P.  61  and  Council  of  State  Governments, 
The  Book  of  the  States,  1970-1971,  Vol.  XVIII  (Lexington, 
Ky. ,  1970) ,  p.  40. 

17.  Michigan,  Constitutional  Preparatory  Commission,  The 
Elective  Franchise  and  the  Michigan  Constitution 

(Lansing,  Mich.:  1961),  p.  81.   Cited  hereafter  as 
Michigan,  Elective  Franchise. 

18.  U.S.,  President's  Commission  on  Registration  and  Voting 
Participation,  Report  (Washington:   U.S.  Government 
Printing  Office,  1963) ,  p.  34.   Cited  hereafter  as 
U.S.  Commission,  Registration  and  Voting  Participation. 

19.  National  Municipal  League,  Model  State  Constitution,  p.  39. 

20.  Michigan,  Elective  Franchise,  p.  13. 

21.  U.S.  Commission,  Registration  and  Voting  Participation, 
p.  34. 

22.  National  Municipal  League,  Model  State  Constitution,  p.  39. 

23.  States  where  the  legislature  may  fix  the  period  of  local 
residency  are:   Alaska,  Arizona,  Colorado,  Illinois, 
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24, 
25, 
26, 

27 
28 


29 


Michigan,  Montana,  Nebraska,  Now  Hampshire,  Ohio,  Oregon, 
Vermont,  Virginia  and  Wisconsin.   Taken  from  Hawaii, 
Legislative  Reference  Bureau,  Article  II:  Suffrage  and 
Elections ,  Hawaii  Constitutional  Studies  (Honolulu: 
University  of  Hawaii,  1968) ,  p.  61  and  state  constitutions 

Revised  Codes  of  Montana,  1947,  Sees.  23-2701  and  11-716. 

1971  Laws  of  Montana,  Chs .  120  and  158. 

Ibid.  ,  Chs.  166  (city  cominission  elections)  ,  118  (school 
elections)  ,  119  (county  seat  elections)  . 

Revised  Codes  of  Montana,  1947,  Sec.  11-716. 

States  requiring  county  or  township  residence  are: 

Six  Months:  Alabama,  Arkansas,  Connecticut, 

Florida,  Georgia,  Kentucky, 
Louisiana,  Maryland,  Rhode 
Island,  South  Carolina,  Texas, 
and  Virginia 


Four  Months : 

Three  Months  or 
ninety  days : 


Two  Months  or 
sixty  days : 


Forty  days : 
Thirty  days : 


Utah 


California,  Delaware,  Maine, 

New  Mexico,  New  York,  North 

Dakota,  South  Dakota,  Tennessee 
and  Washington 


Indiana,  Iowa,  Missouri, 
Oklahoma,  West  Virginia  and 
Wyoming 

New  Jersey 

Idaho  and  Nevada 


Taken  from  Hawaii,  Legislative  Reference  Bureau, 
Article  II:   Suffrage  and  Elections,  Hawaii  Constitutional 
Convention  Studies  (Honolulu:   University  of  Hawaii, 
1968) ,  p.  61. 

States  requiring  election  district  or  ward  residency  are: 

One  year:  Mississippi 

Six  months:  Massachusetts  and  Texas 

Three  months:        Alabama  and  South  Carolina 
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rixty  cinyH:  iU.-ntucky,  l>cnn;3y Ivaiiia  anil  Utah 

Fifty-four  days:     California 

Thirty  days  or 

one  month:  Alaska,  Arkansas,  Delaware, 

Illinois,  Indiana,  Kansas, 
Minnesota,  Nevada,  New  Mexico, 
New  York,  North  Carolina, 
North  Dakota,  South  Dakota, 
Virginia  and  V/ashington 

Twenty  days :         Oklahoma 

Taken  from  Hawaii,  Legislative  Reference  Bureau, 
Article  II:   Suffrage  and  Elections,  Hawaii  Constitutional 
Convention  Studies  (Honolulu:   University  of  Hawaii, 
1968),  p.  61. 

30.  New  York,  Temporary  Commission  on  the  Revision  and 
Simplification  of  the  Constitution,  The  Right  to  Vote, 
Legislative  Document  No.  4  (New  York,  1967),  p.  29. 
Cited  hereafter  as  New  York,  Right  to  Vote. 

31.  Revised  Codes  of  Montana,  1947,  Sec.  23-3016. 

32.  New  York,  Right  to  Vote,  p.  29. 

33.  "Elections  -  Qualification  of  Voters  -  Residency 
Requirements  Reduced  for  Voting  in  Presidential 
Elections  -  Uniform  Act  for  Voting  by  New  Residents 
in  Presidential  Elections,"  Harvard  Lav/  Review  77 
(January,  1964):   574.   Cited  hereafter  as  Harvard 
Law  Review,  "Elections." 

34.  The  states  are:  Arizona,  California,  Colorado,  Hawaii, 
Idaho,  Indiana,  Kansas,  Louisiana,  Maine,  Minnesota, 
Montana,  TJovada ,  rJev;  Mexico,  New  York,  North  Dakota, 
Oklalioma,  Oregon,  Pennsylvania,  South  Carolina,  South 
Dakota,  Washington,  Wisconsin  and  Wyoming. 

35.  Holt  V.  Richardson,  Civil  No.  2308,  D.  Hawaii,  February 
17,  1965,  p.  12.   Cited  in  Hav;aii,  Legislative 
Reference  Bureau,  Article  II:   Suffrage  and  Elections, 
Hawaii  Constitutional  Convention  (Honolulu:   University 
of  Hawaii,  1968),  p.  61. 

36.  34  Opinions  of  the  Attorney  General  No.  13  (1971). 

37.  Michigan,  Elective  Franchise,  p.  16. 
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^U .       iJnLionnl    Municipal    Loaque,    Mode  1    State    Constitution,    Article 
111,    :;oction    3.02,    p.     40.  '       "  ~ 

39.  4  2    U  .  r. .  C  .  A  .    .Section    19  7  3aa. 

40.  U.S.  V.  Arizona,  39  LW  4027  (1970). 

41.  The  states  are:   Alabcima,  Alaska,  California,  Connecticut, 
Delaware,  Georgia,  Hawaii,  Maine,  Massachusetts,  Mississippi, 
New  Hampshire,  New  York,  North  Carolina,  Oklahoma,  Oregon, 
South  Carolina,  Virginia,  Washington  and  Wyoming. 

42.  Public  Adminstration  Service,  "Suffrage  and  Elections," 
Constitutional  Studies,  Reports  prepared  for  Alaska 
Constitutional  Convention,  3  Vols.  (Chicago,  1955),  1:9. 

43.  The  states  are:   Alabama,  California,  Connecticut, 
Delaware,  Georgia,  Maine,  Massachusetts,  Uevi   Hampshire, 
North  Carolina,  Oklahoma,  South  Carolina,  Virginia  and 
Wyoming . 

44.  U..S.,  Commission  on  Civil  Rights,  The  Voting  Right  Act 
of  1965,  CCR  Publication  No.  4  (Washingtcm:   U.S. 
Government  Printing  Office,  1965),  pp.  5,  9. 

45.  Kramer  v.  Union  Free  School  District,  395  U.S.  621  (1969); 
Cipriano  v.  City  of  Houma,  395  U.S.  701  (1969);  and 
Kolodziejski  v.  City  of  Phoenix,  313  F.  Supp.  209  (Ariz. 
1969) . 

46.  1931  Laws  of  Montana,  Ch.  101. 

47.  1971  Laws  of  Montana,  Ch.  159. 

48.  Ibid. ,  Chs.  158  and  83.   See  also  Sees.  23-2701.1  to 
23-2704,  Revised  Codes  of  Montana,  1947  and  1971  Laws  of 
Montana,  Ch.  120. 

49.  The  states  are:   Alaska,  Arizona,  Colorado,  Connecticut, 
Florida,  Hawaii,  Idaho,  Illinois,  Kansas,  Louisiana, 
Minnesota,  Mississippi,  Nebraska,  Nevada,  New- Hampshire , 
New  Jersey,  New  Mexico,  North  Carolina,  North  Dakota, 
Oregon,  Rhode  Island,  South  Dakota,  Utah,  Washington, 
Wisconsin  and  Wyoming. 

50.  Kirk  H.  Porter,  "Suffrage  Provisions  in  State  Constitutions," 
American  Political  Science  Review  13  (1919):  587.   Cited 
hereafter  as  Porter,  "Suffrage  Provisions . " 

51.  National  Conference  of  Commissioners  on  Uniform  State 
Laws,  Uniform  Act  on  Status  of  Convicted  Persons,  Sec. 
2(a). 
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52.  American  Law  Institute,  Model  Penal  Code  (Proposed 
Official  Draft,  19G2),  Sec.  306.3. 

53.  Porter,  "Suffrage  Provisions,"  p.  587. 

54.  New  York,  Temporary  Commission  on  the  Revision  and 
Simplification  of  the  Constitution,  First  Steps  Toward  a 
Modern  Constitution,  Legislative  Document  No.  ?B 
(December  31,  1959) ,  p.  33;  and  National  Municipal 
League,  Model  State  Constitution,  p.  39. 

55.  Otsuka  V.  llite,  51  Cal.  Rptr.  284,  414  P .  2d  412  (1966). 

56.  Michigan,  Elective  Franchise,  p.  19. 

57.  Revised  Codes  of  Montana,  1947,  Sec.  23-3014. 

58.  Charles  R.  Adrian  and  Charles  Press,  The  American 
Political  Process  (New  York:   McGraw-Hill,  1965) ,  p.  3  34. 

59.  Margurite  R.  Hertz  et  al. ,  "Mental  Patients  and  Civil 
Rights:   A  study  of  Opinions  of  Mental  Patients  on 
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The  right  of  popular  govornment  is  incomplete  unless 
it  includes  the  right  of  voters  not  merely  to  choose 
between  candidates  when  they  have  been  nominated,  but 
also  the  right  to  determine  v/ho  these  candidates 
shall  be. Theodore  Roosevelt-'- 


POLITICAL  PARTIES 


No  discussion  of  the  electoral  process  in  the  Unites  States 
would  be  complete  without  mention  of  political  parties, 
because  the  existing  polity  is  geared  to  a  large  degree  to 
the  modern  political  party  structure. 

Political  parties  are  not  an  American  phenomenun,  although 
they  have  existed  in  this  country  since  colonial  days.   The 
basic  model  for  political  parties  came  from  Europe  with  our 
forefathers.   Political  parties  have  become  an  integral  part 
of  American  political  life,  despite  the  warnings  of  some  of 
those  forefathers,  including  George  Washington  who  said: 

Let  me  warn  you  in  the  most  solemn  manner  against 
the  l:»aneful  effect  of  the  spirit  of  [political] 
party.  .  .  .It  exists  under  different  shapes  in  all 
governments.  .  .but  in  those  of  the  popular  form  it 
is  seen  in  its  greatest  rankness,  and  is  truly 
their  worst  enemy.  .  .  .The  common  and  continual 
mischiefs  of  the  spirit  of  party  are  sufficient  to 
make  it  in  the  interest  and  duty  of  a  wise  people 
to  discourage  and  restrain  it.  ...  A  fire  not  to 
be  quenched,  it  demands  a  uniform  vigilance  to 
prevent  its  bursting  into  a  flame.  .  .  .2 

The  first  centruy  after  separation  from  England  saw  a  great 
deal  of  fluctuation  of  parties  in  the  new  American  nation. 
Whigs,  Federalists,  Anti-Federalists,  Populists  and  other 
parties  came,  flourished,  declined  and  disappeared  or  were 
absorbed  into  other  parties. 

Toward  the  end  of  the  nineteenth  century  the  ancestors  of 
today's  Democratic  and  Republican  parties  began  to  emerge  as 
the  dominant  parties.   Although  other  parties  existed  then  and 
still  do  today,  they  are  of  a  minor  nature;  no  party  exists  on 
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a  large  or  effective  enough  scale  to  really  be  considered  a 
"third"  party. 

There  are  basically  two  schools  of  thought  on  the  subject  of 
political  parties.   The  first  may  be  considered  traditional. 
It  holds  that  while  there  are  many  problems  within  the  basic 
party  structure  as  it  exists,  the  structure  is  nevertheless 
a  good  idea,  and  the  existing  parties  are  essential  elements 
of  American  democracy.   The  second  school  of  thought  questions 
the  idea  that  political  parties  are  democratic  in  nature  and 
considers  American  political  parties  to  be  more  of  an 
oligarchical  than  democratic  influence. 

The  first  view,  the  "traditional"  school,  holds  that  political 
parties  ure  the  only  agencies  that  can  develop  and  execute 
political  programs  to  deal  effectively  with  the  sophisticated 
problems  in  modern  American  society.   The  view  holds  that  the 
parties  are  comprehensive,  representative  in  their  membership 
and  leadership,  concerned  with  community  rather  than  special 
interest  and  that  they  operate  in  the  open,  dealing  directly 
with  the  voters. 

The  second  viewpoint,  based  mainly  on  such  studies  as  those  of 
Morton  Mintz  and  Jerry  S.  Cohen,  C.  Wright  Mills  and  G.  William 
Domhoff,  contends  that  the  political  parties,  while  drawing 
on  the  masses  for  low-level  participation  and  support,  are 
controlled  by  a  small  elite  (for  Mills  "the  power  elite," 
and  for  Domhoff  "the  ruling  class;"  Mintz  and  Cohen  give  no 
specific  name  to  the  elite,  but  equate  it  mainly  with  large 
corporate  and  bureaucratic  interest). 3   The  elite,  through 
direct  and  indirect  methods,  controls  the  American  polity. 

Mintz,  Cohen,  Mills  and  Domhoff  are  supported  to  a  degree  by 
the  19  68  report  of  the  National  Advisory  Commission  on  Civil 
Disorders  which  found  that  the  normal  political  channels  were 
often  closed  to  minorities.^ 

Curiously,  both  the  traditional  and  the  nontraditional  scliools 
have  somewhat  similar  views  of  the  American  political  mood. 
The  predominant  American  attitude  towards  politics  is 
increasingly  one  of  apathy,  and  politics  is  becoming  a  spectator 
sport  rather  than  an  arena  for  making  decisions  about  important 
matters.   Americans  feel  alienated  from  the  political  process, 
much  in  the  same  way  Land  Surveyor  K  and  the  other  characters 
in  Kafka's  novel  were  alienated  (see  Ch.  I).   The  traditional 
school  of  thought  holds  that  the  solution  to  such  political 
alienation  must  and  v;ill  come  from  the  political  parties 
themselves.   The  nontraditional  view  holds  that  the  parties  will. 
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because  of  their  elite  nature,  reinforce  and  perpetuate  this 
alienation  rather  than  help  solve  it. 

One  question  with  regard  to  political  parties  that  has  received 
considerable  attention  is  the  structure  of  the  parties  for 
disciplined  responsibility.   The  present  party  system  in  America 
does  not  contain  a  provision  for  party  discipline.   For  example, 
a  member  of  Alpha  party  is  dependent  upon  the  party  only  in  so 
far  as  he  needs  its  approval  to  run  as  the  party  candidate 
for  election  and  receives  whatever  aid  that  encompasses.   Once 
in  office,  the  Alpha  member  need  not  follow  party  policy.   In 
fact,  an  American  party  member  can  flaunt  his  party's  decrees 
with  almost  virtual  immunity. 

Such    is  not  the  case  in  nations  having  a  "responsible"  party 
system,  notably  those  countries  having  a  parliamentary  form  of 
government  like  Great  Britain.   There,  party  leaders  have  the 
power  to  "keep  party  members  in  line"  and  force  tnem  to  vote 
according  to  party  policy.   Candidates  run  on  party  platforms, 
and  are  elected  more  as  members  of  Alpha  party  than  as 
candidate  John  Doe. 

Advocates  for  a  "responsible"  party  system  in  American  contend 
that  the  present  American  political  parties,  because  they  are 
not  cohesive,  are  incapable  of  furnishing  the  kind  of  political 
action  needed  to  solve  today's  problems.   On  the  other  hand, 
advocates  of  the  present  American  party  system  argue  that  the 
political  environment  of  American  society  does  not  permit  the 
creation  of  "responsible"  party  government  and  that  one  of  the 
chief  values  of  the  present  system  is  its  tendency  to  work  for 
party  unity  by  consensus  rather  than  by  dictated  party  control. 

Political  parties  as  entities  are  not  mentioned  in  constitutions 
of  the  United  States  or  the  state  of  Montana.   Political 
parties  are  discussed  in  general  in  Title  23,  Chapter  34  of 
Revised  Codes  of  Montana,  1947.   The  codes  define  a  political 
party  as  "any  political  organization  which  at  the  last  preceding 
election  for  governor  polled  at  least  three  per  cent  (3%)  of 
the  votes  for  governor."^   Section  23-3406  ol  the  Revised  Codes 
of  Montana,  19  47,  grants  parties  the  power  to  make  their  own 
rules  and  regulations,  provide  for  their  own  offices,  call 
conventions  and  provide  for  the  number  and  qualification  of 
delegates,  adopt  platforms,  provide  for  selection  of  delegates 
to  national  conventions,  provide  for  the  nomination  of  presi- 
dential electors,  select  national  committeemen  and  women,  fill 
vacancies  among  their  candidates  in  certain  circumstances  and 
perform  "all  other  functions  inherent  in  such  an  organization." 
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Because  the  party  candidates  are  selected  through  the  primary 
process  in  many  states  including  Montana,  the  political  party 
does  not  play  the  major  role  in  the  nomination  process.   How- 
ever, the  state  parties  do  serve  as  political  education  agents 
and  pressure  groups  and  provide  financial  support  for  candidates, 
choose  delegates  to  national  conventions  and  in  general  help 
manage  the  electoral  process  in  the  state. 

Although  neither  the  state  nor  federal  constitution  mentions 
political  parties  and  although  federal  and  state  statutes 
allow  parties  a  good  deal  of  leeway  in  internal  organization, 
the  political  parties  are  not  immune  from  government  control. 
A  recent  Montana  case  presents  a  prime  example. 

On  the  basis  of  a  suit  filed  by  former  state  legislator  and 
Democratic  precinct  committeeman  Russel  L.  Doty,  Jr.,°  Federal 
District  Judge  Russel  E.  Smith  of  Missoula  on  July  26,  1971 
ordered  the  Democratic  Party  of  Montana  to  apply  the  "one-man, 
one-vote''  principle  to  its  internal  organization.   The  decision 
basically  affects  v/ho  controls  the  state  party  and  convention. 
Doty  had  charged  that  as  little  as  17  percent  of  the  Democrats 
in  one  county  could  control  the  Democratic  Party  of  that  county, 
and  that  such  a  situation  was  unconstitutional. 

Judge  Smith  said  two  primary  legal  problems  were  presented  by 
the  case:   whether  the  case  presented  a  justiciable  controversy 
and  whether  the  Fourteenth  Amendment  of  the  U.S.  Constitution 
applied  to  major  political  parties.   Judge  Smith  said  those 
questions  were  answered  in  the  affirmative  in  an  almost  identical 
case,  Maxie  V.  Washington  State  Democratic  Central  Committee.^ 
Judge  Smith  concurred  v/ith  that  opinions  holding  (1)  Doty '  s 
case  presented  a  justiciable  controversy  and  (2),  that  the 
processes  by  which  the  party  nominates  candidates  for  public 
office  and  selects  delegates  to  the  presidential  nominating 
convention  is  governed  by  the  Fourteenth  j\mendmcnt.   Judge 
Smith  ordered  the  Democratic  Party  to  realign  itself  along 
the  principle  of  one-man,  one-vote. 

Although  the  tv/o  major  national  parties  also  are  the  major 
Montana  parties,  the  state  has  a  history  of  "minor"  or  "third" 
parties.   Candidates  from  the  National  States'  Rights, 
Prohibition,  Socialist  Workers,  /American  and  New  Reform  parties 
have  run  in  Montana  elections  during  the  last  decade.   Minor 
party  candidates  in  general  must  have  the  petition  support 
of  at  ledst  5  percent  of  the  vote  cast  for  the  last  successful 
candidi^te  for  that  office  to  get  on  the  ballot — if  the  party 
was  not  on  the  ballot  at  the  last  election.^   Although  Montana 
lav7s  do  not  implicitly  recognize  the  superiority  of  the  two 
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major  parties,  the  candidates  of  these  parties  by  law  appear 
on  the  ballot  "before  and  above  any  candidates  of  the  minor 
parties  or  independent  candidates ." 9 


NOMINATING  PROCEDURES 


Constitutional  Provisions 


Characteristic  of  democratic  government  is  the  opportunity  for 
the  electorate  to  participate  in  the  nominating  process.   The 
nominating  process  is  a  critical  phase  in  the  election  system 
for  it  limits  the  range  of  choice  open  to  the  voter  in  his 
selection  of  public  officials.   Most  state  constitutions 
including  Montana  do  not  specify  the  manner  in  which  candidates 
for  public  office  are  to  be  nominated.   However,  the  constitutions 
of  eight  states  refer  to  primary  elections;  in  five  of  the 
states,  the  provision  merely  authorized  the  legislature  to 
regulate  some  aspect  of  the  primary  election  process.  ^'^   I'l^e 
Arizona  and  Oklahoma  provisions  direct  the  legislature  to  enact 
laws  providing  the  primary  as  the  method  of  nominating 
candidates  for  public  office.   The  Ohio  provision  states: 

All  nominations  for  elective  state,  district,  county 
and  municipal  offices  shall  be  made  at  direct  primary 
elections  or  by  petition  as  provided  by  law  [Ohio  Const. 
Art.  V. ,  Sec.  7] . 

The  Michigan  Constitution  requires  candidates  for  lieutenant 
governor,  secretary  of  state,  attorney  general  and  the 
state  board  of  education  to  be  nominated  by  party  convention. 
Nebraska  requires  candidates  for  the  legislature  to  be 
nominated  in  a  non-partisan  manner.   But,  because  constitutions 
generally  are  silent,  the  task  of  choosing  and  creating  the 
process  for  nomination  has  been  left  to  the  legislature.   Two 
basic  methods  are  used:   the  convention  and  the  direct  primary. 

The  Convention  System 

Nominating  by  party  convention  is  generally  restricted  to 
statewide  offices  including  United  States  senator.   The  state 
convention  is  composed  of  delegates  elected  by  the  county  or 
congressional  district  convention.   State  nominating  conventions 
fall  into  two  classifications:   (1)  the  post-primary  type  and 
(2)  the  pre-primary  convention. 
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Post  Primary.   The  post  primary  convention  is  used  in  Iowa  and 
South  Dakota, 1^   In  these  states  if  the  primary  winner  does 
not  obtain  35  percent  of  tlie  vote  cast,  a  convention  is  convened 
to  determine  the  party's  nominee. 

Pre-Primary .   In  three  states,  Uelav/are,  Indiana  and  New  York, 
the  convention  alone  nominates  the  candidates . -^2   uq  party 
member  may  contest  a  convention  nominee  on  the  primary  ballot. 
In  tv;o  states  the  convention  has  a  strong  influence  in  regulating 
the  makeup  of  the  primary  contest.   Utah  permits  only  the  two 
highest  convention  aspirants  to  compete  on  the  party  ballot.  ^-^ 
In  Connecticut  the  candidates  for  the  primary  ballot  are  limited 
to  (1)  thosp-  endorsed  by  the  convention  and  (2)  those  who  polled 
at  least  20  percent  of  the  convention  vote  and  who  also  have 
fulfilled  signature  and  other  requirements.^^ 

In  five  other  states  bhe  convention  action  constitutes  mere 
endorsement;  additional  candidates  are  allowed  to  challenge  the 
convention  slate  provided  they  qualify  in  other  respects. 15 
lIov>?ever,  the  convention  nominee  does  have  the  advantage  of 
receiving  first  place  on  the  ballot  and  identification  as  the 
official  nominee  of  the  convention. 


The  Direct  Primary  System 

The  direct  primary  is  a  product  of  the  progressive  movement 
at  the  turn  of  the  century.   The  movement  emphasized  the  solution 
of  social  problems  through  direct  as  opposed  to  representative 
government.   The  convention  system  had  fallen  into  disrepute; 
citywide  and  statewide  machines  controlled  precinct  caucus 
meetings  by  excluding  unwanted  persons,  secret  meetings,  threats 
and  strategic  planning.   With  control  of  the  precincts,  the 
machine  controlled  the  convention  and  in  single  party  states 
this  meant  control  of  the  public  office.   The  direct  primary  was 
devised  to  give  the  nominating  process  to  the  people.   In  a 
large  measure  it  transferred  control  of  the  nomination  machinery 
from  the  party  to  the  state,  all  parties  choosing  candidates  on 
the  same  day  under  the  supervision  of  public  election  officials, 
with  ballots  standardized  and  printed  at  public  expense  and 
with  a  secret  ballot. 

Candid\'-.es  for  nomination  usually  qualify  for  a  place  on  the 
primary  ballot  by  securing  a  required  number  of  signatures  of 
qualified  voters  on  a  petition;  in  Montana,  however,  major  party 
candidates  get  on  the  primary  ballot  simply  by  paying  a  filing 
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fee.^^   The  direct  primary  falls  into  four  classifications:   closed 
primary,  open  primary,  run-off  primary  and  non-partisan  primary. 

Closed  Primary.   The  closed  primary  for  state  officers  is  used 
in  forty-one  states,  1*7   In  this  type  of  primary  only  those  voters 
who  have  registered  as  members  of  a  given  party,  or  who  declare 
their  party  affiliation  when  casting  their  ballots,  are 
entitled  to  receive  that  party's  ballot.   Advocates  of  the 
closed  primary  contend  that  (1)  party  candidates  should  be 
selected  only  by  those  who  subscribe  to  the  basic  philosophy 
of  the  party,  (2)  the  party  must  be  responsible  for  the 
candidates  chosen  and  (3)  the  possibility  of  raids  by  members 
of  the  opposition  party  to  bring  about  the  nomination  of  weaker 
candidates  is  eliminated. 


Open  Primary.   In  the  open  primary  system  the  voter  receives 
the  ballots  of  all  participating  parties.   The  open  primary 
is  used  in  seven  states,  including  Montana.  ■'•^   Although  the 
voter  receives  the  ballots  of  all  parties,  in  six  states  he 
may  select  candidates  from  only  one  party.   Washington's  unique 
"blanket  ballot"  open  primary  permits  the  voter  to  choose 
candidates  from  all  parties.   This  method  in  practice  constitutes 
a  nonpartisan  primarv.   Advocates  of  the  open  primary  contend 
that  it  (1)  permits  politically  unaffiliated  voters  to  partici- 
pate in  the  nomination  of  candidates,  (2)  guarantees  the 
secrecy  of  the  ballot  and  (3)  stimulates  more  discriminate  and 
independent  voting  since  the  voter  is  not  bound  by  party 
affiliation.   The  Montana  system  for  open  primary  is  outlined 
in  Title  23,  Chapter  33  of  the  Revised  Codes  of  Montana,  1947. 

Run-Off  Primary.   The  run-off  primary  is  used  in  ten  Southern 
states  when  a  candidate  fails  to  receive  a  majority  in  the 
first  primary. 15   jn  the  Southern  states  Democratic  primary 
results  often  are  tantamount  to  election;  the  run-off  primary 
is  used  to  insure  that  candidates  are  nominated  on  a  majority 
basis . 


Nonpartisan  Primary.   Except  for  the  selection  of  judges,  the 
nonpartisan  primary  is  rarely  used  for  the  nomination  of  state 
officers  v/ith  the  exception  of  Nebraska  and  Minnesota.   In  those 
states,  legislators  are  nominated  on  nonpartisan  ballots.   The 
nonpartisan  primary  is  confined  largely  to  local  elections. 
Proponents  of  the  nonpartisan  primary  argue  that  it  tends  to 
bring  about  more  prudent  conduct  of  governmontal  affairs  by 
(^ncouraqing  indcficndc^nt  candidates  ami  di  Mcr  iminate  voting. 
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CHAPTER  VI 


ELECTIONS 


[Elections:]   Democracy's  ceremonial,  its  great 
function.   — H.  G.  Wells^ 

Elections  are  complicated  affairs  requiring  detailed  regulation 
and  constant  adjustment  to  changing  conditions  and  new  problems. 
Some  authorities  find  that  the  most  a  constitution  can  do  is 
set  forth  a  few  basic  principles  and  leave  the  rest  to 
legislation  and  public  conscience. ^   Among  the  principles  given 
are  the  time  of  the  elections,  the  orderly  succession  to  office 
and  the  act  of  voting.   Others  deal  with  the  administration  of 
the  electoral  process  and  involve  such  problems  as  the  accurate 
and  proper  recording  of  the  popular  will,  method  by  which  the 
composition  of  the  electorate  may  be  determined  and  provisions 
giving  the  legislature  adequate  authority  to  build  the  necessary 
statutory  framework. 


TIME  OF  ELECTIONS 


The  concept  of  regular  elections  is  one  of  the  basic  principles 
of  government  by  consent  of  the  governed.   At  least  twenty 
states  constitutionally  provide  for  annual  or  biennial  general 
elections.-^   The  Montana  Constitution  [Art.  V,  Sec.  1]  mentions 
"biennial  regular  general  elections"  but  no  specific  date  is 
set. 

Where  the  constitution  does  not  specifically  provide  for 
general  elections,  frequently  the  election  date  for  elected 
officials  will  be  stated  in  that  section  of  the  constitution 
creating  the  office.   A  few  states  permit  the  legislature  to 
designate  the  time  of  the  general  election  or  to  alter  the 
date  specified  in  the  constitution.   Critics  contend  that 
such  provisions  permit  the  legislature  to  schedule  elections 
to  meet  partisan  needs. 

In  the  United  States  more  elections  are  held,  more  public 
officers  are  elected  and  more  measures  are  voted  upon  than  in 
any  other  country  in  the  world. ^   In  many  states  the  voter 
goes  to  the  polls  an  average  of  two  or  three  times  a  year.^ 
Such  frequent  elections,  say  some  commentators,  place  a 
great  burden  upon  the  voter.   The  continuous  demand  for  his 
attention  reduces  his  ability  to  be  informed  about  candidates 
and  issues  and  diminishes  the  significance  of  elections. 
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Consequently  many  states  have  moved  from  annual  to  biennial 
elections.   In  an  effort  to  reduce  the  number  of  elections  the 
Maryland  Constitution  provides  "that  all  State  and  county 
elections  shall  be  held  only  in  every  fourth  year  .  .  .  ." 
[Art.  XVII,  Sec.  11].   In  addition  states  have  sought  to 
consolidate  elections  for  public  officials.   For  example,  the 
Michigan  Constitution  [Art.  II,  Sec.  5]  states: 

[A] 11  elections  for  national,  state,  county  and 
township  offices  shall  be  held  on  the  first  Tuesday 
after  the  first  Monday  in  November  in  each  even- 
numbered  year.  .  .  . 

In  Montana,  all  national,  state  and  county  officials  are 
elected  at  the  regular  general  election  in  even-numbered  years. 
Chapter  36  8,  Section  4  of  the  Laws  of  1969  states:   "A 
general  biennial  election  shall  be  held  throughout  the  state 
in  every  even-numbered  year  on  the  first  Tuesday  after  the 
first  Monday  of  November."   That  corresponds  with  the  date 
required  for  election  of  U.S.  President  and  vice  president. 

Municipal  elections  for  communities  with  a  mayor-council  system 
are  held,  according  to  Section  11-709  of  the  Revised  Codes  of 
Montana,  1947,  on  the  first  Tuesday  of  April  of  every  second 
year.   For  communities  with  a  commission-manager  system,  Section 
11-3218  of  the  Revised  Codes  of  Montana  sets  the  first  Tuesday 
after  the  first  Monday  in  November  of  odd-numbered  years  as 
the  election  date.   Under  Section  75-5912,  Revised  Codes  of 
Montana,  1947,  the  election  of  school  district  trustees  is 
conducted  on  the  first  Saturday  of  April  on  the  regular  school 
election  day. 

It  is  argued  by  several  commentators  that  elections  for  public 
officials  from,  different  levels  of  government  should  be  held 
separately  so  that  the  attention  of  the  electorate  is  focused 
upon  the  unique  issues  presented  at  each  level.   Some  states 
have  accepted  this  principle.   For  example,  Ohio  requires  state 
and  county  officers  to  be  elected  in  even-numbered  years  and 
all  other  elected  officials  in  odd-numbered  years  (Art.  XVII, 
Sec.  1].   Kentucky  provides  that  no  officer  of  any  city,  town, 
county  or  subdivision  except  members  of  municipal  legislative 
boards  may  be  elected  in  congressional  election  years 
[Sec.  148].   However,  in  all  states  except  Kentucky,  Mississippi, 
New  Jersey  and  Virginia,  statewide  elections  coincide  with 
national  elections.^ 

General  election  day  is  a  holiday  in  Montana^  and  many 

other  states  under  statutory  authority;  no  state  constitution 

gives  holiday  status  to  general  election  day,  however. 
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Special  and  School  Elections 

The  Montana  Constitution  authorizes  both  special  and  school 
elections.   In  authorizing  special  elections,  the  Constitution 
in  Article  V,  Section  1  says  "the  legislative  assembly,  by  a 
majority  vote,  shall  order  a  special  election."   School 
elections  are  provided  for  in  Article  XI,  Section  10:   "The 
legislative  assembly  shall  provide  that  elections  for  school 
district  officers  shall  be  separate  from  those  elections  at 
which  state  or  county  officers  are  voted  for."   Section 
75-6404,  Revised  Codes  of  Montana,  1947,  establishes  the 
first  Saturday  of  April  of  each  year  as  the  regular  school 
election  day.   This  section  also  gives  the  school  trustees 
the  power  to  call  special  elections. 


ORDERLY  SUCCESSION  TO  OFFICE 

State  constitutions  seek  to  insure  orderly  transition  to 
office  after  elections  by  three  types  of  provisions.   First, 
many  constitutions  provide  that  the  person  receiving  the 
highest  number  of  votes  shall  be  declared  elected.   That 
eliminates  special  run-off  elections  or  governmental  crises 
in  the  event  no  candidate  obtains  a  simple  majority.   The 
Montana  Constitution  contains  such  a  provision  for  all  offices 
in  Article  IX,  Section  13: 

In  all  elections  held  by  the  people  under  this 

constitution,  the  person  or  persons  who  shall 

receive  the  highest  niimber  of  legal  votes  shall 
be  declared  elected. 

A  second  type  of  succession  provision  specifies  the  date 

at  which  the  terms  of  public  officials  begin.   Utah  [Art.  IV, 

Sec.  9]  provides: 

The  terms  of  all  officers  elected  at  any  general 
election,  shall  commence  on  the  first  .Monday  in 
January  next  following  the  date  of  their  election. 

In  Montana,  the  commencement  dates  for  the  terms  of  the 
elected  executive  officers,  members  of  the  legislature, 
judicial  officials  (supreme  court  judges,  clerk  of  supreme 
court,  district  court  judges  and  justices  of  the  peace)  and 
certain  county  officials  (commissioners,  clerk,  sheriff, 
treasurer,  superintendent  of  schools,  surveyor,  assessor, 
coroner  and  public  administrator)  also  are  established  in 
the  Constitution.   The  executive  officers,  according  to 
Article  VII,  Section  1,  take  office  the  first  Monday  of 
January  succeeding  their  election.   The  officers  are  elected 
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for  four-year  terms  and  serve  until  their  successors  are 
"elected  and  qualified"  [Art.  VII,  Sec.  1].   Legislators 
begin  their  official  term  of  service  the  day  after  their 
election  [Art.  V.,  Sec.  6].   The  justices  of  the  supreme 
court  have  their  term  designated  in  Article  VIII,  Section  7 
as  six  years.   The  next  section  [Art.  VIII,  Sec.  8]  provides 
for  an  overlap  of  terms,  v/ith  at  least  one  justice  being 
elected  every  two  years  at  the  general  election.   The  clerk  of 
the  supreme  court  constitutionally  [Art.  VIII,  Sec.  9]  holds 
office  for  six  years.   District  court  judges  are  elected  for 
four  years  [Art.  VIII,  Sec.  12].   Justices  of  the  peace  are 
created  in  Article  VIII,  Section  20  with  two-year  terms.   All 
the  judicial  officers  retain  their  offices  until  their 
successors  are  elected  and  fully  qualified.   County  officials 
hold  office  until  their  successors  are  elected  and  qualified 
and  (with  the  t;xception  of  commissioners)  serve  four-year  terms 
under  Article  XVI,  Section  5.   The  county  commissioners  serve 
six-year  terms  [Art.  XVI,  Sec.  4].   Although  city  officials  by 
name  do  not  have  their  terms  of  office  established  in  the 
Constitution,  Article  XVI,  Section  6  provides: 

The  legislative  assembly  may  provide  for  the  election 
or  appcintment  of  such  other  county,  township,  precinct 
and  municipal  officers  as  public  convenience  may 
require  and  their  terms  of  office  shall  be  as  prescribed 
by  law,  not  in  any  case  to  exceed  two  years,  except  as 
in  this  constitution  othorv/iso  provided. 

Finally,  several  states  include  provisions  for  continuity  of 
office  in  the  event  a  newly  elected  official  is  unable  to  take 
office  at  the  specified  date.   For  example,  Texas  [Art.  XVI, 
Sec.  17]  provides: 

All  officers  within  this  State  shall  continue  to  perform 
the  duties  of  their  offices  until  their  successors  shall 
be  duly  qualified. 

In  Montana,  this  contingency  is  provided  for  in  the  same  section 
that  the  term  is  designated.   As  for  vacancies,  if  the 
governorship  is  vacated,  the  lieutenant  governor  acts  as  governor, 
but  does  not  succeed  to  the  office  of  governor.^   The  governor  has 
the  power  to  fill  vacancies  in  the  executive  office  [Art.  VII, 
Sec.  7].   Vacancies  in  the  supreme  court,  district  court  or  clerk 
of  the  supremo  court  are  filled  by  the  governor,  and  vacancies 
in  the  office  of  clerk  of  district  court,  justice  of  the  peace 
and  all  county  offices  are  filled  by  the  county  commissioners 
[Art.  IX,  Sec.  34  and  Art.  XVI,  Sec.  5].   The  county  commissioners 
also  have  the  power,  under  Section  4  3-215,  Revised  Codes  of  Montana, 
1947,  to  fill  vacancies  in  the  legislature.   If  the  vacancy  is  in 
a  multi-county  district,  it  is  filled  by  all  the  affected  boards 
of  commissioners  sitting  as  one  appointing  board. 
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THE  ACT  OF  VOTING 


Secrecy 

The  principle  of  secrecy  in  voting  did  not  become  fully 
established  as  part  of  the  American  political  system  until 
the  late  nineteenth  and  early  twentieth  centuries.   In  the 
early  years  of  the  Republic,  voting  was  oral;  later  each 
political  party  printed  and  distributed  its  own  ballots.   By 
using  distinctive  colors  it  was  easy  to  determine  how  each 
elector  voted.   In  an  effort  to  assure  that  the  voter's  choice 
was  made  free  from  outside  pressure,  the  states  in  1888  began 
to  adopt  the  "Australian"  or  secret  ballot.   The  Australian 
ballot  system  provides  an  official  ballot,  printed  at  public 
expense,  uniform  in  size,  shape  and  color,  listing  all  the 
candidates  entitled  to  have  their  names  printed,  distributed 
only  at  polling  places  by  designated  officials  and  marked 
in  a  private  booth.   Most  state  constitutions  guarantee  the 
secrecy  of  voting.   The  Montana  Constitution  does  not  appear 
to  provide  directly  for  secrecy  of  elections.   however,  the 
Constitution  does  establish  the  ballot  as  the  method  for 
election  [Art.  IX,  Sec.  1]  and  gives  the  legislative  assembly 
the  power  to  pass  laws  to  protect  against  the  abuse  of  the 
elective  franchise  [Art.  IX,  Sec.  9].   Chapter  36,  Title  23 
of  the  Revised  Codes  of  Montana,  19  47  contains  extensive 
provisions  concerning  secrecy  of  elections. 

Arbitrary  Arrests 

Several  state  constitutions  include  provisions  protecting 
voters  from  arbitrary  arrest  for  political  reasons  during 
the  voting  process.   The  Montana  Constitution  contains  such 
protection  in  Article  IX,  Section  4: 

Electors  shall  in  all  cases,  except  treason, 
felony  or  breach  of  the  peace,  be  privileged 
from  arrest  during  their  attendance  at  elections 
and  in  going  to  and  returning  therefrom. 
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Compulsory  Voting 

Compulsory  voting  has  never  been  widely  accepted  in  the  United 
States.   Some  scholars  are  not  convinced  that  it  would  be 
desirable  to  get  out  all  the  voters  at  all  elections. ^   But 
proponents  of  compulsory  voting  regard  such  a  system  as  a 
solution  to  what  they  consider  to  be  a  real  danger:  the  enticement 
of  electors  to  the  polls  by  favors  or  promise  of  favors  by 
political  party  precinct  captains. ^0   The  constitutions  of  only 
two  states,  Massachusetts  and  IJorth  Dakota,  authorize  the 
legislature  to  provide  systems  of  compulsory  voting.   Hov/evor, 
no  such  legislation  has  been  enacted. 

Cumulative  Voting 

The  purpose  of  cumulative  voting  is  to  assure  minority 
representation  by  allowing  persons  to  concentrate  their  vote. 
For  example,  suppose  there  is  an  election  to  name  three 
members  to  the  board  of  county  commissioners.   Under  cumulative 
voting,  the  voter  may  cast  all  three  of  his  votes  for  one 
candidate,  split  his  vote  so  that  one  candidate  receives  tv;o 
votes  and  another  one  vote,  or  cast  one  vote  each  for  three 
candidates . 

Illinois  is  uniaue  among  the  states  in  that  it  uses  cumulative 
voting  for  its  state  House  of  Representatives  elections.   The 
voters  cumulatively  choose  their  representatives  from  multi- 
member districts.   A  report  for  the  Illinois  Constitutional 
Convention  contained  the  follov;ing  summary  of  cumulative  voting: 

The  system  worked  much  better  than  perhaps  even  its 
most  earnest  advocates  might  have  predicted.   Almost 
never  has  a  given  party  been  strong  enough  to  elect 
all  three  representatives  from  a  particular  district. 
This  has  meant  that  each  of  the  two  major  parties  has 
had  a  guaranteed  base  of  one-third  of  the  members  of 
the  House,  and  with  that  guarantee  each  party  has  been 
able  to  add  sufficient  strength  to  make  the  typical 
party  divisions  in  the  House  a  very  close  thing. 

Cumulative  voting  has  had  certain  other  effects  which 
may  not  have  been  anticipated  by  those  who  placed  it 
in  the  constitution  of  1870. 
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The  General  Assembly  has  by  statute  permitted  each 
political  party  to  determine  the  number  of  candidates 
it  offers  to  the  public  in  each  district.   Such  limitation 
is  not  essential  to  the  objectives  of  cumulative  voting 
but  does  contribute  to  their  attainment.   obviously, 
if  the  minority  party  nominates  only  one  candidate,  he 
will  be  the  sole  beneficiary  of  cumulative  voting  and 
thus  will  be  almost  certain  of  election.   On  the  other 
hand,  vith  little  chance  to  elect  more  than  two 
representatives  in  a  given  district,  its  majority 
party  often  sees  little  advantage  in  nominating  more 
than  two.   Thus  in  a  typical  election  of  members  of 
the  House  of  Representatives,  in  a  given  district  there 
are  only  three  candidates  for  the  three  positions. 
Often  there  are  four,  in  districts  where  the  parties 
are  of  relatively  equal  strength  and  v;here  each  hopes 
to  elect  two  of  the  three  members.   Almost  never  are 
there  as  many  as  five  or  six  candidates  for  the  three 
positions . 

Limiation  of  the  number  of  candidates  to  three  may 
serve  the  interests  of  members  of  the  General  Assembly. 
As  inciambents  and  partisans  they  may  find  victory  in  the 
party  primary  not  difficult  to  achieve.   Once  nominated 
and  v/ith  the  number  of  nominees  limited  to  three  or  four, 
the  incumbent  can  be  virtually  assured  of  re-election. 
Thus  the  burden  of  the  brevity  of  tlie  tv/o-year  term, 
so  far  as  campaign  costs  are  concerned,  is  somwhat 
reduced.   At  the  same  time,  the  public  is  often  denied 
any  real  alternative  in  the  election  of  representatives 
since  the  number  of  candidates  is  so  limited. 

It  is  obvious  that  the  public  could  participate 
extensively  in  the  primary  and  thus  have  an  effective 
choice  among  those  v/ho  seek  the  party  nom.ination.   We 
know,  hov;ever,  that  participation  in  the  primary  in 
Illinois  has  not  been  great.   Thus  the  few  who  take 
part  in  the  primary  effectively  choose  members  of  the 
House  in  many  cases,  while  the  much  greater  number  of 
participants  in  the  final  election  find  no  real  choice 
before  them. 

It  has  been  said  that  cumulative  voting  invites  collusion 
between  the  parties;  that  is,  there  will  be  agreement  that 
one  party  v;ill  nominate  only  one  and  the  other  only  tv;o, 
and  thus  no  real  contest  will  occur.   Careful  study  of 
party  strength  as  revealed  by  election  results  and  by 
the  number  of  candidates  the  parties  have  decided  upon 
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for  the  House  indicates,  hov/ever,  that  in  most  cases 
the  decision  has  been  a  rational  one.   That  is,  the 
parties  have  much  more  often  than  not  chosen  to 
nominate  the  number  of  candidates  which  party  strength 
has  indicated  then  can  reasonably  hope  to  elect. 

Cumulative  votinq  tends  to  confuse  the  voter.   It  is 
not  unusual  to  find  him  attempting  to  vote  cumulatively 
for  other  offices.   He  often  is  led  by  habit  to  feel 
in  other  elections,  as  in  the  choice  of  members  of 
the  constitutional  convention,  for  example,  that  he  is 
votinq  cumulatively  when  in  reality  he  is  not.   The 
fact  that  those  who  participate  in  the  election  of 
representatives  have  little  or  no  real  choice  in 
many  cases  tends  to  separate  and  alienate  voters  from 
those  who,  at  least  in  theory,  are  their  representatives 
The  election  of  three  legislators  at  large  from  each 
representative  district  has  the  effect  of  preventing 
the  representation  of  diverse  minority  interests  such 
as  might  occur  if  the  same  total  number  of  representa- 
tives V7ere  chosen  from  single-member  districts.   It 
is  probable  that  the  minority  party  would  be  as  well 
served  as  a  system  of  single-member  districts  as  is 
now  the  case  with  cumulative  voting. ^^ 

The  constitutional  issue  of  cumulative  voting  was  approved 
separately  when  Illinois  voters  adopted  a  new  constitution 
in  1970.   The  new  Illinois  Constitution's  provisions  for  the 
unique  system  of  voting  is  contained  in  Article  IV,  Section 
Kb): 

Three  Representatives  shall  be  elected  from  each 
Legislative  District  for  a  term  of  two  years.   No 
Political  party  shall  limit  its  nominations  to  less 
than  two  candidates  for  Representative  in  any 
Legislative  District.   In  elections  for  Representatives, 
including  those  for  nomination,  each  elector  may  cast 
three  votes  for  one  candidate  or  distribute  them 
equally  among  no  more  than  three  candidates.   The 
candidates  highest  in  votes  shall  be  declared  elected. 


Proportional  Voting 

Proportional  voting  is  also  designed  to  weight  each  voter's 
franchise.   The  system  usually  requires  a  limitation  whereby 
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the  voter  votes  for  less  than  the  total  number  of  officials  to 
be  elected  for  a  multi-member  office.   For  example,  if  six 
commission  members  are  to  be  elected,  the  voter  may  be  able 
to  vote  for  only  four.   The  six  commission  members  are  chosen 
by  plurality  of  votes. 

Proportional  voting  is  not  widely  used  in  the  United  States.  •'■^ 
Some  cities  have  experimented  with  a  system  of  proportional 
voting  (New  York,  Boston  and  Philadelphia) . 1^   Oregon  is 
unique  among  the  states  in  that  its  Constitution  [Art.  II, 
Sec.  16]  contains  a  provision  which  permits  tiie  legislature 
to  provide  for: 

Elections  by  equal  proportional  representation  of 
all  the  voters  for  every  office  which  is  filled  by 
the  election  of  two  or  more  persons  whose  official 
duties,  right  and  powers  are  equal  and  concurrent. 

A  1970  Illinois  Constitutional  Convention  report  recommeded 
that  systems  of  proportional  voting  "should  probably  be 
eliminated  from  a  carefully  designed  legislative  structure. " ^^ 

Montana  used  a  proportional  voting  system  in  electing  delegates 
to  the  1889  Constitutional  Convention.   The  Enabling  Act 
provided  in  each  district  "three  delegates  shall  be  elected, 
but  no  voter  shall  vote  for  more  than  two  persons  for  delegates 
to  such  conventions.  .  .  ."^^ 


THE  BALLOT 


Form 


Issues  about  the  ballot  center  around  its  form  and  length. 
The  ballot  generally  takes  one  of  two  forms,  the  Indiana 
ballot  or  the  Massachusetts  ballot.   The  Indiana  ballot  lists 
candidates  by  party  and  provides  a  circle  at  the  top  of  the 
list  v;hich,  if  marked,  indicates  that  the  voter  v/ishes  to 
support  all  candidates  of  that  party.   The  ballot  contains 
an  easily  recognizable  symbol  indicating  the  party  of  the 
candidates.   The  Massachusetts  ballot  has  no  circle  for 
straight  party  voting;  names  are  listed  by  office  in 
alphabetical  order  rather  than  party  and  there  is  no  symbol 
under  the  party  label.   Supporters  of  the  Massachusetts 
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ballot  contend  that  it  requires  the  voter  to  be  inforrned  on 
the  issues  of  the  day  and  about  the  individual  candidates. 
Some  political  scientists  find  that  the  effect  of  tlic 
Massachusetts  ballot  is  to  weaken  the  political  influence 
of  the  less-educated,  less-informed,  lower- incone  persons 
and  their  leaders 


'16 


Several  state  constitutions  require  "ballots  without  any 
distinguishing  mark  or  symbol."   The  constitutions  of 
Connecticut  and  Louisiana  require  provision  for  straight 
party  voting  and  Ohio  forbids  straight  party  voting. 

Article  IX,  Section  1,  of  the  Montana  Constitution  provides 
that  "All  elections  by  the  people  shall  be  by  ballot.'' 
Montana  uses  a  form  of  the  Massachusetts  ballot,  rotating  the 
order  of  appearance  of  the  names  of  candidates  of  the  raj  or 
parties.   The  general  rules  governing  the  form  of  the  Montana 
ballot  are  contained  in  Title  23,  Chapter  35,  r.evised  Codes 
of  Montana,  1947. 


Length 


The  question  of  the  "long"  vs.  the  "short"  ballot  is  discussed 
in  the  study  on  the  executive  in  this  series  of  reports  for 
the  Montana  Constitutional  Convention. 


ADMINISTRATION 


Legislative  Responsibility 

The  modern  tendency  has  been  to  assign  the  legislature 
responsibility  for  election  administration,  because  attempts 
to  provide  the  details  of  administration  in  state  constitutions 
usually  have  been  self-defeating.^'   Arkansas  is  the  only 
state  which  constitutionally  establishes  a  detailed  system 
for  election  administration.   A  fev/  states  provide  state  boards 
of  canvassers  or  boards  of  election  commissioners;  however, 
the  Model  State  Constitution  suggests  only  the  following  concise 
provision:   "The  legislature  shall  by  law.  .  .provide  for.  .  . 
the  administration  of  elections ."  •'■° 

The  Montana  Constitution  [Art.  IX,  Sec.  9]  provides: 
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The  legislative  assembly  shall  have  the  power  to 
pass  a  registration  and  such  other  laws  as  may  be 
necessary  to  secure  the  purity  of  elections  and 
guard  against  abuses  of  the  elective  franchise. 


Uniform  Procedures 


Centralizing  authority  permits  the  development  of  uniform 
procedures  for  election  administration  and  thus  equal  suffrage 
throughout  the  state.   However,  uniformity  of  procedures  may 
not  be  fully  realized  where  there  is  no  uniform  supervision 
of  the  conduct  of  elections.   In  most  states  the  chief  state 
elections  officer  has  little  or  no  supervisory  powers  over 
the  conduct  of  elections  by  local  officers. ^^   Where  election 
officials  are  independently  elected  or  appointed  by  local 
governing  bodies  they  may  disregard  the  instructions  of  the 
chief  state  election  official.   For  this  reason  the  National 
Municipal  League  recommends  that  the  official  in  each  county 
and  major  city  charged  with  the  registration  of  voters  and  the 
conduct  of  elections  should  be  appointive  and  removable  by 
the  chief  state  election  official. 20 


Election  Personnel 


In  Montana,  no  one  officer  is  constitutionally  given  control 
over  or  responsibility  for  elections  on  either  the  state  or 
local  level.   However,  by  virtue  of  the  duties  assigned  them 
by  statute,  the  secretary  of  state  can  be  said  to  fill  this 
role  on  the  state  level;  similarly,  elected  county  commissioners 
and  clerks  and  recorders  in  the  fifty-six  counties  are  the 
officials  with  general  jurisdiction  over  elections.   County 
commissioners  exercise  their  power  through  appointment  of 
election  officials  and  supervision  of  the  county  clerks;  the 
county  clerks  are  responsible  for  registration  of  voters^l 
v;ith  the  help  of  deputy  registrars  (persons  appointed  by  the 
commissioners  or  notary  publics) .   The  commissioners  are  to 
choose  the  election  judges  and  clerks  from  lists  of  eligible 
voters  submitted  by  the  two  major  political  parties. ^2 

Some  authorities  contend  that  insufficient  attention  has  been 
paid  to  the  recruitment  of  competent  and  responsible  election 
personnel.   A  study  of  the  recount  of  two  closely  contested 
Michigan  elections  disclosed  that  the  errors,  amounting  to 
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between  two  and  three  percent,  were  attributable  to  looseness 
of  procedure  rather  than  fraud,  and  pointed  to  the  need  for 
better  trained  of  ^^icials .  23   ivo  political  scientists  attribute 
the  use  of  untrained  election  officials  to  the  reliance  on 
the  bipartisan  representation  principle  rather  than  the  principle 
of  civil  service  found  in  foreign  countries  such  as  Great 
Britain. 24 

Of  the  fifty  state  constitutions,  only  Arkansas  alludes  to 
the  merit  appointment  of  election  personnel: 

[A] 11  clerical  assistans  so  employed  .  .  .  shall  be 
selected  on  the  basis  of  competence  and  v/ithout 
reference  to  political  affiliation  [Arkansas  Const. 
Amendm.ent  51,  Sec.  5  (a)]. 

The  Model  State  Constitution  of  194  8  suggested  the  follov;ing 
provisions : 

All  officers  and  employees  charged  with  the  direction 
or  administration  of  the  election  system  of  the  state 
and  of  its  civil  divisions  shall  be  appointed  in  such 
manner  as  the  legislature  may  by  law  direct,  provided 
that  appointment  shall  be  made  according  to  merit 
and  fitness,  to  be  determined,  so  far  as  practicable, 
of  competitive  examination. 25 

Nev7  York  is  the  only  state  which  constitutionally  requires 
bipartisan  representation  on  election  boards.   In  Montana, 
Title  23  of  the  Revised  Codes  of  Montana,  1947,  (especially 
Chapter  32)  provides  for  bipartisan  representation  among  the 
election  officials.   Proponents  of  the  bipartisan  representation 
principle  contend  that  it  insures  fair  and  impartial  election 
procedures.   One  source  attributes  the  practice  to  the  belief 
that  the  way  to  secure  honest  elections  is  to  "set  a  crook  to 
watch  a  crook."   It  also  is  argued  that  political  parties 
serve  as  the  only  source  for  the  large  number  of  temporary 
workers  needed  during  elections.   Finally  the  President's 
Commission  on  Registration  and  Voting  Participation  specifically 
recommends  that  the  states  provide  effective  bipartisan  election 
boards  to  afford  protection  against  electoral  fraud. 26 


REGISTRATION 


The  need  for  registration  systems  arose  with  the  increase  in 
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population,  its  density  in  urban  places  and  its  mobility. 
As  election  officials  became  personally  unable  to  recognize 
voters,  a  system  was  required  to  prevent  election  frauds  which 
are  encouraged  by  lack  of  any  objective  means  for  ascertaining 
the  eligibility  of  prospective  voters.   Thus  the  states 
developed  systems  of  registration  which  emphasized  the 
individual's  responsibility  for  qualifying  himself  and 
maintaining  his  name  on  the  list  of  eligible  electors. 

Registration  is  not,  in  a  legal  sense,  an  additional 
qualification  for  voting,  but  is  only  a  mechanism  for 
determining  that  those  who  cast  ballots  actually  are  qualified. 
Consequently  where  the  constitution  is  silent  some  authorities 
contend  that  the  legislature  has  power  to  provide  a  system  or 
registration  under  the  broad  constitutional  mandate  to  regulate 
elections  and  insure  their  integrity.  27   iiov/ever,  because  a 
person  who  cannot  register  cannot  vote,  some  courts  have 
invalidated  registration  legislation,  holding  that  such 
legislation  in  effect  lays  down  a  new  requirement  for  voting 
not  contemplated  by  the  constitution. 28 

Registration  Systems 

Registration  systems  are  used  in  all  states  except  North 
Dakota  and  are  of  two  basic  types:   periodic  and  permanent. 
With  periodic  registration  all  registration  records  become 
invalid  at  stated  intervals  and  all  voters  must  re-register. 
Texas  constitutionally  requires  periodic  registration. 
Proponents  of  this  system  contend  that  it  diminishes  oppor- 
tunities for  corruption  because  registration  records  are 
automatically  kept  current.   Critics  of  periodic  registration 
argue  that  it  is  uneconomical,  inconvenient  for  the  public 
and  places  a  huge  task  upon  registration  officials  for  a 
short  period  of  time.   Some  authorities  find  that  it  tends  to 
discriminate  aaainst  the  less  well-informed  politically  and 
those  with  low  political  motivation. 29 

Permanent  registration  requires  the  voter  to  register  only 
once.   He  need  not  re-register  unless  he  changes  his  residence, 
his  name,  or  fails  to  vote  in  a  given  number  of  elections. 
Alaska,  Arkansas,  IJew  York  and  Rhode  Island  constitutionally 
provide  for  permanent  registration. 

Proponents  of  permanent  registration  contend: 

1.   The  demands  upon  the  voter  are  minimal. 


-75- 


ELECTIONS 


2.  Record  keeping  is  facilitated  because  election 
officials  only  need  enter  newly  eligible  voters  and  delete 
ineligible  voters. 

3.  One  study  concludes  that  although  education  had  a 
considerable  effect  on  the  rate  of  registration,  it  had 
less  effect  in  cities  v/hich  used  systems  of  permanent 

■in  I  L 

registration. ^^ 

Opponents  of  permanent  registration  argue: 

1.  Fraudulent  voting  is  easier  because  the  voter 
rolls  at  any  given  time  include  the  names  of  those  who  have 
died  or  moved  away,  or  lost  their  eligibility. 

2.  The  high  mobility  rate  of  modern  socity  makes 
such  provisions  useless. 

The  riontana  Constitution  mandates  neither  permanent  nor 
periodic  registration.   However,  in  Article  IX,  Section  9 
it  states: 

The  legislative  assembly  shall  have  the  pov;er  to 
pass  a  registration  and  such  other  lav;s  as  may  be 
necessary  to  secure  the  purity  of  elections  and 
guard  against  abuses  of  the  elective  franchise. 

The  registration  system  provided  by  law  [Title  23,  Ch.  30, 
Revised  Codes  of  Montana,  1947]  is  a  variation  of  the  permanent 
system.   The  voter,  once  registered,  need  not  reregister 
unless  he  moves  or  fails  to  vote  in  a  biennial  general  election. 


Registration  and  the  Constitution 

The  constitutions  of  thirty- four  states,  including  Montana, 
authorized  the  legislature  to  provide  a  system  of  voter 
registration.  ■^-'-   The  extent  to  which  registration  systems 
should  be  outlined  in  the  constitution  is  an  unsettled  issue. 
Some  commentators  are  concerned  that  broad  legislative  freedom 
may  permit  the  legislature  to  alter  the  size  and  composition 
of  the  electorate  through  registration  lav/s .   One  report  finds 

a  definite  association  between  restrictive  rules  and 
procedures  for  registration  and  limited  competition 
between  major  parties  in  the  states  in  which  the 
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cities  of  our  sample  are  located.   Presumably,  it 
is  easier  for  a  party  in  power  to  pursue  a  restrictive 
policy  toward  registration  if  its  opposition  is  weak. 
Conversely,  success  in  restricting  registration 
presumably  indicates  some  success  in  influencing 
the  composition  of  the  population  of  registered 
voters,  which  in  turn  makes  it  easier  for  the  party 
in  power  to  stay  in  power.   While  the  abilities  of 
Southern  politicians  to  construct  electorates  have 
long  been  appreciated,  relatively  little  curiosity  has 
been  shown  about  any  similar  endeavors  on  the  part 
of  their  Northern  colleagues.   It  seems  unlikely  that 
the  latter,  any  more  than  the  former,  have  always 
acted  without  design  in  establishing  rules  for 

TO- 

registration.  -'•^ 

A  Michigan  study  illustrates  the  political  significance  of 
formal  rules  relative  to  voter  registration. -^-^   In  that  state, 
permanent  registration  was  the  law  betv/een  19  49  and  19  63,  when 
the  state  had  Democratic  governors.   The  voter's  name  stayed 
on  the  register  provided  he  voted  at  least  once  in  four  years. 
In  19  63  the  Republicans  controlled  the  governorship  and  both 
houses  of  the  legislature.   The  law  was  changed  to  require 
voting  once  in  two  years  to  remain  on  the  register.   The 
report  concluded: 

The  significant  consideration  was  that  the  Democrats 
had  far  more  persons  in  the  lov;- information ,  low- 
motivation  categories  than  did  the  Republicans;  the 
Democrats  would  thus  be  deprived  of  more  potential 
supporters  by  the  law  change.  ■3'* 

Most  state  constitutions,  including  Montana's,  do  not  go  beyond 
a  brief  statement  authorizing  the  legislature  to  provide  a 
system  of  registration.   Several  commentators  contend  that 
registration  is  basically  an  administrative  matter  and  that 
the  best  means  of  promoting  efficiency  and  voter  participation, 
v/hile  preventing  fraud,  is  a  statutory  question.   They  contend 
the  constitution  should  allovi?  the  legislature  flexibility  to 
revise  and  improve  methods  of  registration  as  a  result  of 
technological  developments  in  data-processing  and  record-keeping, 
and  the  courts  should  be  sufficient  safeguards  against 
legislative  attempts  to  modify  suffrage  requirements  through 
registration  laws. 
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ABSENTEE  VOTING 


The  constitutions  of  seventeen  states — but  not  of  Montana — 
directly  authorize  the  legislature  to  provide  a  method  of 
absentee  voting. -^^   All  but  three  states  statutorily  offer 
some  form  of  civilian  absentee  balloting  and  all  states 
provide  such  for  members  of  the  Armed  Forces. -^^   In 
sixteen  states  the  election  laws  require  more  than  mere 
absence  for  absentee  voting. ^7   six  states  constitutionally 
limit  the  absentee  voting  privilege  to  classes.-*^   Such 
provisions  may  specify  that  to  qualify  for  the  absentee 
ballot,  voters  must  be  absent  "because  their  duties,  ^^ 
occupation  or  business  require  them  to  be  elsev;here." 
Most  modern  authorities  on  election  administration  accept 
the  view  that  absentee  voting  privileges  should  be  extended 
to  all  qualified  electors  who  cannot  vote  in  person,  either 
because  'they  are  absent  from  the  community  or  because  they 
are  unable  to  visit  the  polling  place.  "^^   They  contend  that 
absentee  voting  should  be  designed  to  meet  the  needs  of  the 
voter,  not  to  favor  one  group  over  another.   One  study 
suggested  the  following  model  provisions  for  guaranteeing 
the  absentee  ballot  to  electors  who  are  absent  or  unable  to 
attend  the  polls: 

No  qualified  elector  shall  be  deprived  of  his  ballot 
by  reason  of  absence  on  election  day  from  the 
community  in  vrhich  he  is  registered,  nor  by  reason 
of  his  inability  to  attend  the  polls  because  of 
physical  disability  or  the  tenets  of  his  religion. 

The  Montana  provisions  on  absentee  voting  are  statutory  in 
nature  and  were  adopted  under  the  indirect  mandate  of 
Article  IX,  Section  9.   To  qualify  as  an  absentee  voter, 
Section  23-3701,  Revised  Codes  of  Montana,  states  one  must 
be  a  "qualified  registered  elector  who  will  be  absent  from 
the  county  or  physically  incapacitated  and  unable  to  go  to 
the  polls  on  the  date  of  election."   Most  of  the  provisions 
for  absentee  voting  are  in  Title  23,  Chapter  37,  Revised 
Codes  of  Montana,  1947. 


PURITY  OF  ELECTIONS 

The  integrity  of  the  electoral  process  nust  be  protected  to 
retain  public  confidence  in  election  results  and  to  permit 
candidates  and  their  supporters  to  accept  defeat.   The 
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constitutions  of  at  least  twenty  states  include  statements 
to  the  effect  that  the  legislature  shall  enact  lav;s  to 
preserve  the  purity  of  elections  and  guard  against  abuses 
of  the  elective  franchise.  ■'■   Light  other  states  specify 
particular  methods  for  preserving  the  purity  of  elections  such 
as  the  identification  of  voters  by  signature  comparison  or 
numbering  ballots  and  recording  the  number  opposite  the  voter's 
name  on  the  registration  list.^^ 

Article  IX,  Section  9  of  the  Montana  Constitution  provides  that 
the  legislature  will  enact  laws  necessary  to  preserve  the 
"purity"  of  elections. 

Some  suthorities  contend  that  clauses  designed  to  insure  the 
purity  of  elections  are  unnecessary,  and  that  the  integrity 
of  elections  can  best  be  protected  by  statute.'*-^   Experiments 
in  corrupt  practices  legislation  are  being  done,  and  states 
should  be  in  a  position  to  take  advantage  of  new  findings. 
Excessive  constitutional  provision  for  purity  in  elections 
could  hamper  innovation  in  this  area.   Some  authorities  also 
note  that  specific  provisions  may  be  useless  because  there  is 
no  way  of  forcing  the  legislature  to  pass  any ,  let  alone 
effective,  purity  of  election  legislation.   In  addition,  it 
is  argued,  such  provisions  grant  no  additional  pov/ers  to  the 
legislature;  there  is  no  reason  to  suppose  that  the  legislature 
could  not  pass  such  legislation  under  its  broad  constitutional 
mandate  to  regulate  and  govern  the  electoral  process.   However, 
such  provisions  might  warrant  inclusion,  if  in  the  context  of 
the  rest  of  the  constitution  it  can  be  shown  that  the  legislature 
might  lack  such  power  or  that  the  political  situation  and  history 
of  the  state  warrant  such  measures.   The  Model  State  Constitution 
(1963)  omits  such  a  provision.  "^^ 


CONTESTED  ELECTIONS 


One  of  the  safeguards  of  the  purity  of  elections  and  the 
continuity  of  government  is  a  provision  for  efficient  and 
prompt  resolution  of  contested  elections.   Most  state 
constitutions  do  not  contain  a  provision  for  the  resolution 
of  all  contested  elections.   Where  provision  is  made  it 
generally  refers  to  contested  elections  for  governor, 
lieutenant  governor  or  other  executive  officers.   Such  contests 
are  to  be  resolved  in  a  manner  prescribed  by  law  in  five 
states,  by  one  or  both  houses  of  the  legislature  in  eighteen 
states  and  by  the  court  in  four  states. ^^   In  addition  most 
constitutions  provide  that  elections  for  legislator  shall 
be  judged  by  the  members  of  each  house.   VJhere  the  constitution 
is  silent,  the  legislature  is  assumed  to  have  the  power  to 
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provide  a  method  for  resolving  contested  elections  under  its 
broad  power  to  control  and  regulate  elections. ^^ 

In  six  states  the  courts  are  authorized  to  determine  contested 
elections. '^^   In  Alaska  contestants  are  guaranteed  an  appeal 
to  the  courts.   Authorizing  the  courts  to  determine  contested 
elections  has  several  advantages.   First  it  guarantees  the 
contestants  a  court  hearing.   In  the  absence  of  any  authority 
for  the  courts  to  hear  a  contest,  the  losing  candidate's 
judicial  remedy  v;ould  be  limited  to  a  writ  of  quo  warranto. '^^ 
A  quo  v;arranto  writ  provides  a  basis  for  inquiry  into  the 
authority  by  whicli  a  person  assumes  to  exercise  the  functions 
of  a  public  official.   However,  some  authorities  find  this 
procedure  to  be  an  inadequate  substitute  at  best  because 
a  claim  of  error  in  the  tabulation  of  ballots  is  usually 
not  considered  grounds  for  a  quo  warranto  proceeding. ^^ 
In  addition  the  courts  may  be  preferred  to  a  special 
legislative  agency  because  of  their  developed  instruments 
of  process  and  their  practice  in  statutory  construction  and 
the  follov/ing  of  precedent. 

The  Montana  Constitution  provides  specifically  only  for 
contested  elections  of  the  constitutionally  elected  executive 
offices  (governor,  lieutenant  governor,  secretary  of  state, 
attorney  general,  state  treasurer,  state  auditor  and 
superintendent  of  public  instruction) .   If  the  election 
for  one  of  these  offices  ends  in  a  tie,  the  two  houses  of 
the  legislature  are  required  to  choose  between  the  two  top 
candidates  at  the  next  regular  legislative  session  [Art.  VII, 
Sec.  2].   If  the  election  of  one  of  the  executive  officials 
is  contested  for  some  other  reason,  the  outcome  is  to  be 
determined  "as  may  be  prescribed  by  law"  [Art  VII,  Sec.  2], 
Title  23,  Chapter  41,  Revised  Codes  of  Montana,  194  7, 
provides  methods  by  which  candidates  may  seek  recounts  of 
the  election  returns.   Section  9,  Article  V  of  the  Montana 
Constitution  states:   "Each  house  shall  choose  its  other 
officers,  and  shall  judge  of  the  elections,  returns,  and 
nualif ications  of  tis  members."   All  other  states  have 
similar  provisions,  which  arc  specific  grants  of  power  by 
the  people  to  the  legislature.   The  Montana  Supreme  Court 
has  described  it  as  a  grant  of  "power  necessary  to  the 
existence  and  independence  of  each  house  as  an  instrumentality 
of  government."^'-'   The  Montana  courts  have  ruled  that  the 
legislature  is  tlie  sole  judge  of  the  elections,  returns,  and 
oualif ications  of  its  members.   They  have,  in  fact,  refused 
to  settle  contested  elections: 

This  pov;er,  emanating  from  the  sovereign  people, 
cannot  be  delegated  by  either  house  or  both  acting 
together;  and  likewise  neither  house  possesses  the 
power  to  divest  itself  of  the  authority  thus 
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conferred  upon  it.   So  long  as  the  constitution 
stands  as  it  is  now  written,  no  officer,  individual, 
court,  or  other  tribunal  can  infringe  upon  the 
exclusive  prerogrative  of  each  house  to  determine 
for  itself  whether  one  who  presents  himself  for 
membership  is  entitled  to  a  seat.^^ 

The  court  has  held,  however,  that  the  constitutional 
section  does  not  block  a  recount  of  votes  in  a  legislative 
election. 52   In  addition,  it  has  been  established  that  a 
federal  court  can  intervene  if  the  legislature  in  judging 
the  qualifications  of  a  member  denies  him  any  right  guaranteed 
by  the  United  States  Constitution  or  demands  of  him 
qualifications  which  are  not  in  the  state  constitution.   That 
happened  in  Georgia  in  1966  when  the  legislature  refused  to 
seat  Julian  Bond  because  of  his  statements  against  the 
Vietnam  War  and  the  draft  system.   The  United  State  Supreme 
Court  ruled  that  the  legislature  had  denied  Bond  his 
constitutional  rights  under  the  First  Amendment  and  ordered 
the  legislature  to  seat  him.^-^ 
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CHAPTER  VII 


POPULAR  CONTROL:   INITIATIVE,  REFERENDUM  AND  RECALL 


As  Woodrow  Wilson  said,  they  [initiative,  referendum 
and  recall  measures]  were  to  be  like  the  gun  that  the 
old  settlers  kept  behind  the  door,  just  in  case.   The 
threat  of  their  use,  as  much  as  the  actual  results 
of  their  direct  employment,  was  to  help  keep  government 
responsive . 1 

The  initiative,  referendum  and  recall  offer  a  method  by  which 
the  people  can  participate  in  the  establishment  of  public 
policy  and  the  selection  of  public  officials.   In  the  early 
stages  of  state  constitution  drafting,  it  was  assumed  that  the 
opportunity  to  regularly  elect  legislative  and  executive  officials 
was  sufficient  check  for  the  people  to  exercise  on  government. 
But  the  disrepute  of  state  and  local  governments  at  the  end  of 
the  nineteenth  century  brought  about  a  demand  for  more  immediate 
checks  through  the  initiative,  referendum  and  recall.   With  the 
decline  in  the  prestige  of  government  came  a  loss  of  faith 
in  representative  democracy.   There  was  considerable  feeling 
that  the  ills  of  society  could  be  cured  only  by  letting  the 
people  legislate  directly. 

In  1898  South  Dakota  became  the  first  state  to  adopt  direct 
legislation.   In  a  little  over  ten  years  the  initiative 
spread  through  the  Western  states  as  it  and  the  referendum 
became  objectives  of  the  Progressive  movement.   Senator  Joseph 
M.  Dixon,  who  later  led  Theodore  Roosevelt's  Bull  Moose 
Campaign,  led  the  movement  which  in  1906  won  adoption  of  the 
initiative  and  referendum  in  Montana  as  a  constitutional 
amendment. 


THE  INITIATIVE 


Twenty-one  states  include  statutory  initiative  (as  opposed  to 
initiation  of  constitutional  amendments)  in  their  constitutions 
Statutory  initiative  is  of  two  types.   Under  the  direct 
initiative,  after  a  petition  has  been  circulated  and  the 
required  number  of  signatures  obtained,  the  proposed  law  is 
placed  on  the  ballot  for  a  vote  at  the  next  election.   The 
indirect  initiative  requires  a  completed  petition  to  be 
submitted  to  the  legislature.   The  legislature  may  enact  the 
proposed  measure  or  a  substantially  similar  substitute.   If 
the  legislature  fails  to  act  within  a  stipulated  time,  the 
question  of  adoption  of  the  proposed  law  is  placed  before  the 
voters . 
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Constitutional  provisions  vary  considerably  with  respect  to  the 
procedures  prescribed  and  the  details  specified.   Among  the 
briefest  is  that  of  Idaho: 

The  people  reserve  to  themselves  the  power  to  propose 
laws,  and  to  enact  the  same  at  the  polls  independent 
of  the  legislature.   This  power  is  known  as  the  initia- 
tive, and  legal  voters  may,  under  such  conditions  and 
in  such  manner  as  may  be  provided  by  acts  of  the 
legislature,  initiate  any  desired  legislation  and 
cause  the  same  to  be  submitted  to  the  vote  of  the  people 
at  a  general  election  for  their  approval  or  rejection 
provided  that  legislation  thus  submitted  shall  reauire 
the  approval  of  a  number  of  voters  equal  to  a   majority 
of  the  aggregate  vote  cast  for  the  office  of  governor 
at  such  general  election  to  be  adopted  [Idaho  Const. 
Art.  Ill,  Sec.  1] . 

Most  constitutional  provisions  are  more  lengthy  and  detailed. 
Detail  is  important  for  two  reasons.   The  extent  to  which  the 
provision  can  be  implemented  without  enabling  legislation 
determines  the  extent  to  which  the  legislature  can  adversely  or 
favorably  affect  the  ability  of  the  people  to  utilize  the 
provision.   In  addition,  the  procedural  requirements  determine 
the  real  availability  of  the  initiative.   Where  requirements 
are  rigid,  initiated  legislation  is  more  theoretical  than 
real;  where  requirements  are  loose,  almost  any  motivated  group 
can  get  its  proposition  on  the  ballot. 

Among  the  points  frequently  specified  in  the  constitutions  are 
the  following: 

1 .  Number  and  Geographical  Distribution  of  Signatures. 
Eight  percent  of  the  votes  cast  in  the  last  general  election 
is  the  most  common  number  required.   However,  the  niomber 
varies  from  3  percent  to  10  percent.   In  states  providing 
both  direct  and  indirect  initiative,  the  percentage  may  be 
higher  for  direct  initiative.   To  insure  that  there  is  more 
than  merely  local  sentiment  for  a  proposed  measure,  some  states 
require  a  certain  distribution  of  signatures  among  the  counties. 

2.  Filing  the  Petition.   Most  constitutions  specify  the 
offices  with  whom  petitions  are  to  be  filed  and  the  minimum 
time  prior  to  the  elections.   Not  less  than  four  months  prior 
to  the  election  is  the  most  common  requirement. 

3.  Petition  Review.   Most  constitutions  do  not  make 
provision  for  review.   California  and  Massachusetts  require 
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review  of  the  proposed  measure  by  the  attorney  general,  who 
ascertains  that  it  is  in  proper  legal  form.   Such  review  is  to 
assure  proper  draftsmanship,  and  to  avoid  later  litigation. 

4.  Circulation  Requirements.   Some  constitutions  go  into 
considerable  detail  about  the  form  of  the  petition,  who  may 
sign  it,  who  may  circulate  it,  etc.   To  discourage  the  abuses 
of  "petition  hawking"  and  the  undue  advantage  of  monied 
interests,  some  constitutions  forbid  the  circulation  of 
petitions  for  pay. 

5.  Common  Limitations  on  Subject  Matter.   Some 
constitutions  restrict  the  subject  matter  and  other  details  of 
initiated  measures,  as  follows:   (a)  no  law  that  could  not  be 
enacted  by  the  legislature;   (b)  no  special  or  local  legislation; 
(c)  no  appropriation  measures;   (d)  no  proposals  affecting  the 
judicial  functions;   (e)  restrictions  on  the  frequency  with 
which  defeated  measures  may  be  resubmitted;   (f)  one  subject 
limitations  and  title-subject  agreement,  and  (g)  the  legislature 
may  be  prohibited  from  amending  or  repealing  the  initiated 
measure  except  by  referendum. 

6.  Publicity.   To  better  inform  the  public  about  proposed 
measures,  several  states  require  the  distribution  of  summaries 
and  arguments  both  for  and  against  to  all  registered  voters 

at  public  expense. 

7.  Majority  Required.   Initiated  measures  usually  require 
a  simple  majority  of  those  voting  on  the  question  for 
ratification.   However,  in  some  states  the  majority  must  equal 
a  percentage  of  those  voting  in  the  elction.   This  can  act  as 

a  serious  restriction  in  those  elections  where  a  significant 
number  of  voters  vote  in  the  election  but  fail  to  vote  on  the 
referred  question. 


Montana  Provisions 


Article  V,  Section  1  of  the  Montana  Constitution,  added  by 
amendment  in  1906,  provides  for  the  direct  initiative.   It 
requires  that  advocates  of  a  measure  must  obtain  enough  total 
signatures  statewide  to  equal  8  percent  of  the  total  number  of 
votes  cast  in  the  last  gubernatorial  election;  in  addition, 
the  signatures  must  represent  at  least  8  percent  of  votes 
cast  in  the  last  gubernatorial  election  in  each  of  two-thirds 
(twenty-three)  of  the  state's  fifty-six  counties.   In  other 
words,  two  conditions  must  be  met: 
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--The  total  number  of  signatures  collected  statewide  must 
equal  at  least  8  percent  of  the  total  number  of  votes  cast  for 
governor  in  the  last  election. 

— The  petitions  also  must  meet  the  8  percent  requirement 
in  each  of  twenty-three  counties  throughout  the  state,  thus 
making  it  impossible  to  place  a  measure  on  the  ballot  with 
petitions  from  only  a  few  counties. 

If  sufficient  signatures  are  obtained,  the  measure  is  placed 
on  the  ballot  at  the  next  general  election.   The  Constitution 
specifies  that  petitions  must  be  filed  with  the  secretary  of 
state  at  least  four  months  before  the  next  election  and  that 
each  petition  must  contain  the  full  text  of  the  proposed  law. 
The  people  are  forbidden  to  use  the  initiative  to  propose 
appropriations  bills,  local  and  special  legislation  (as  defined 
by  Article  V,  Section  26) ,  constitutional  amendments  and 
constitutional  conventions. 

Because  the  Montana  initiative  cannot  be  used  to  propose 
constitutional  revision,  it  is  categorized  as  a  statutory 
initiative.   In  fifteen  other  states,  the  initiative  power 
has  been  extended  to  propose  constitutional  revisions,  also. 
Illinois,  for  example,  added  such  a  provision  in  its  1970 
Constitution  [Art.  XIV,  Sec.  3]. 

Thirty  measures  have  been  attempted  through  initiative  in 
Montana.   Of  the  thirty,  fourteen  have  been  enacted  and  sixteen 
defeated  or  invalidated  because  of  procedural  matters  (see 
Appendix  G) . 

The  most  famous  use  of  the  initiative  in  Montana  was  Initiative 
28.   During  the  1923  Legislature,  Governor  Dixon  found  it 
impossible  to  pass  what  he  considered  an  adequate  mining  tax, 
so  he  and  other  supporters  of  the  tax  carried  on  the  fight 
with  Initiative  28  calling  for  a  graduated  license  tax  on  the 
gross  proceeds  of  mines.   The  miners  became  so  outraged  with 
the  proposal  and  Dixon's  other  Progressive  tendencies  that  they 
stepped  up  their  campaign  against  his  re-elections  in  1924. 
But  they  centered  their  opposition  against  Dixon,  not  the 
initiative,  and  as  a  result,  Dixon  lost  his  bid  for  re-election, 
but  Initiative  28  passed  by  22,048  votes. 2   it  was  ironic  that 
the  forms  of  direct  legislation,  which  Dixon  had  done  so  much 
to  have  the  state  adopt  in  1906,  enabled  him  to  win  the  biggest 
battle  of  1924.3 
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REFERENDUM 


Twenty-three  states  provide  for  the  referendum,  a  device  by 
which  the  people  can  approve  or  reject  an  act  of  the  legislature, 
In  Montana,  laws  which  deal  with  appropriations,  are  necessary 
to  the  preservation  of  the  public  peace,  health  or  safety, 
or  are  local  or  special  in  nature  (as  defined  by  Article  V, 
Section  26)  are  excepted  from  the  reach  of  the  referendum. 

There  are  two  types  of  referenda,  and  the  Montana  Constitution 
[Art.  V,  Sec.  1]  provides  for  both.   First,  the  legislature  may 
refer  to  the  people  for  their  approval  measures  it  has  passed. 
For  example,  the  1971  Legislature  referred  the  question  of  a 
sales  tax  to  the  voters.   In  this  first  category,  there  are 
types  of  legislation  that  the  Constitution  commands  that  the 
legislature  refer  to  the  people;  constitutional  amendments 
[Art.  XIX,  Sec.  9]  and  state  debt  above  $100,000  [Art.  XIII, 
Sec.  2]  are  examples. 

The  second  form  is  the  petition  referendum.   Under  this  type, 
petitions  are  circulated  throughout  the  state  calling  for  a 
public  vote  on  a  measure  approved  by  the  legislature;  if 
enough  signatures  are  obtained,  the  law  must  be  placed  on  the 
ballot  for  the  people  to  approve  or  reject. 

The  procedure  by  which  the  referendum  is  accomplished  differs 
from  state  to  state,  but  the  number  of  required  signatures 
is  normally  less  than  that  required  for  the  initiative.   In 
Montana,  5  percent  of  the  total  number  of  votes  cast  in  the 
last  gubernatorial  election  must  sign  the  petitions.   The 
provision  further  specifies  that  the  5  percent  requirement 
must  be  met  in  twenty-three  counties  (two-fifths  of  the  total 
number  of  counties  in  the  state).   The  petition,  which  must 
contain  the  complete  text  of  the  referendum,  must  be  filed 
with  the  secretary  of  state  no  later  than  six  months  after 
the  legislature  passed  the  legislation.   In  Montana,  the  law 
in  question  is  in  full  effect  until  the  election,  unless 
fifteen  percent  of  the  legal  voters  of  a  majority  of  the 
state's  counties  sign  the  petition;  in  such  instances,  the 
law  becomes  inoperative  until  it  is  approved  by  the  voters. 

The  referendum  must  be  voted  on  at  the  next  general  biennial 
election  unless  the  legislature  specifies  a  special  election. 
Article  V,  Section  1  of  the  Constitution  exempts  both  the 
referendum  and  the  initiative  from  the  executive  veto. 

There  have  been  a  total  of  forty-three  referenda  proposed  in 
Montana.   Thirteen  petition  referenda  have  reached  the  ballot 
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with  five  being  approved  by  voters.   Twenty-eight  legislative 
referenda  have  reached  the  ballot  with  twenty  of  them  passing, 
Two  proposed  referenda  did  not  reach  the  ballot  because  of 
procedural  irregularities  (see  Appendix  G) . 

Title  11,  Chapter  11  of  the  Revised  Codes  of  Montana,  1947, 
provides  for  the  initiative  and  referendum  on  the  city  and 
town  level.   Those  provisions  are  not  made  under  a  specific 
mandate  of  the  Constitution,  however. 


INITIATIVE  AND  REFERENDUM  RECOMMENDATIONS 


The  Montana  provisions  for  initiative  and  referendum  have 
undergone  a  good  deal  of  study  by  various  state  organizations. 
The  Montana  Legislative  Council  found  the  proposal  "generally 
adequate,"  but  recommended  that  the  section  be  revised  as 
follows : 

Section  1.   The  legislative  authority  of  the  state 
is  vested  in  the  legislative  assembly  consisting  of 
a  senate  and  a  house  of  representatives ,  but  the 
people  may  enact  laws  by  initiative  and  approve  or 
reject  acts  of  the  legislature  by  the  referendum. 

Section .(l)Laws  may  be  initiated  on  all  matters 

except  appropriations  of  money,  amendments  to  the 
constitution,  and  laws  prohibited  by  Section  26, 
Article  V.   Initiative  petitions  must  be  signed  by 
eight  percent  (8%)  or  more  of  the  legal  voters  in 
each  of  two-fifths  (2/5)  or  more  of  the  counties 
and  the  total  number  of  signers  must  be  eight  per- 
cent (8%)  or  more  of  the  total  legal  voters  of  the 
state.   Each  petition  must  contain  the  full  text  of 
the  proposed  measure.   Petitions  must  be  filed  with 
the  secretary  of  state  four  (4)  months  or  more  prior 
to  the  election  at  which  they  will  be  voted  upon. 
The  enacting  clause  of  all  initiative  measures  shall 
be:   "Be  it  enacted  by  the  people  of  the  state  of 
Montana. " 

(2)   Unless  necessary  for  the  immediate  preservation 
of  public  peace,  health,  or  safety,  an  appropriation 
of  money,  or  a  proposed  amendment  to  the  constitution, 
all  acts  of  the  legislature  are  subject  to  referendum, 
A  referendum  may  be  ordered  by  the  legislative  assembly, 
or  upon  petitions  signed  by  five  percent  (5%)  or  more 


-92- 


POPULAR  CONTROL:   INITIATIVi:,  REFERENDUM  AND  RECALL 


of  the  legal  voters  in  each  of  two-fifths  (2/5)  or 
more  of  the  counties  and  the  total  number  of  signers 
must  be  five  percent  (5%)  or  more  of  the  total  legal 
voters  of  the  state.   Referendum  petitions  must  be 
filed  with  the  secretary  of  state  no  later  than  six 
(5)  months  after  adjournment  of  the  legislative 
assembly. 

(3)  All  measures  referred  to  the  people  shall  be 
voted  upon  at  the  regular  biennial  election  unless 
a  special  election  is  ordered  by  the  legislative 
assembly.   Measures  shall  be  submitted  to  the  people 
as  provided  by  general  laws  unless  otherwise  ordered 
by  the  legislative  assembly. 

(4)  Measures  referred  to  the  people  are  in  full  force 
and  effect  unless  suspended  by  petitions  signed  by 
fifteen  percent  (15%)  or  more  of  the  legal  voters  in 
each  county  and  filed  with  the  secretary  of  state. 
The  measures  suspended  become  operative  if  approved 

by  a  majority  of  the  legal  voters  at  an  election. 

(5)  The  number  of  legal  voters  for  each  county  and 
for  the  state  is  determined  by  the  votes  cast  for 
governor  in  the  regular  election  immediately  preceding 
filing  of  petitions  for  initiative  or  referendum 
measures. 

(6)  The  governor  does  not  have  power  to  veto 
initiative  or  referendum  measures.^ 

A  subcommittee  of  the  Montana  Constitution  Revision  Commission 
proposed  that  Article  V,  Section  1  be  changed  from  its  present 
lengthy  and  detailed  form  to: 

The  legislative  power  of  the  state  is  vested  in 
the  legislative  assembly,  consisting  of  a  senate 
and  a  house  of  representatives.   The  people  may 
propose  and  enact  laws  by  initiative  and  approve 
or  reject  acts  of  the  legislature  by  referendum. 

The  subcommittee  regarded  the  principals  of  initiative  and 
referendum  as  essential  to  fundamental  law,  but  believed  that 
implementation  of  the  initiative  and  referendum  were  matters 
that  could  be  left  to  statutory  law.   The  subcommittee  drew 
the  language  for  its  proposed  change  from  Article  XI,  Section 
1  of  the  Alaska  Constitution. 

The  subcommittee  report  also  noted  a  potential  problem 
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arising  from  the  petition  procedures  in  the  present  constitutional 
initiative  and  referendum  provision.   In  Moore  v.  Ogelvie,^  the 
United  States  Supreme  Court  held  that  the  Equal  Protection 
Clause  of  the  U.S.  Constitution  was  violated  by  an  Illinois 
petition  procedure  requiring  a  certain  number  of  qualified 
voters  from  each  county  when  it  was  applied  as  a  rigid,  arbitrary 
formula  to  sparsely  settled  counties  and  populous  counties 
alike.  7 

RECALL 


The  recall  is  a  device  whereby  the  people,  by  petition,  may 
order  a  special  election  to  determine  whether  a  certain  public 
official  should  continue  in  office  or  be  immediately  removed. 
The  recall  is  a  form  of  popular  participation  directed  not 
at  laws  but  at  men  (i.e.  officeholders) .   Although  the  recall 
may  be  considered  a  form  of  impeachment  in  which  the  power 
is  vested  directly  in  the  people,  in  concept  recall  goes 
beyond  action  for  malfeasance,  implicit  incompetence  or  direct 
criminal  activity.   Recall  may  be  used  for  purely  political 
reasons--for  example,  removal  of  an  elected  official  who  is 
acting  in  a  manner  contrary  to  that  which  he  promised  during 
his  campaign  or  in  a  manner  which  does  not  incur  liability 
for  impeachment  but  is  deemed  by  a  majority  of  the  people  to 
be  incorrect.   In  essence,  recall  requires  officeholders  to 
be  answerable  to  the  electoral  process  throughout  their  terms 
of  office,  rather  than  just  at  election  time. 

The  constitutions  of  twelve  states  include  provisions  for 
recall,  as  do  the  charters  of  some  counties  and  cities. ^   In 
eight  states,  the  provision  applies  to  all  elective  state 
officials;  Idaho,  Michigan,  Louisiana  and  Washington  exempt 
all  or  some  judicial  officers.   Generally,  a  recall  petition 
may  not  be  filed  against  an  official  during  the  first  six 
months  of  his  term.   Wisconsin  permits  it  only  after  the 
first  year.   For  state  legislators,  a  shorter  period  is 
designated,  the  usual  provision  stipulating  five  days  after 
the  beginning  of  the  legislative  session  after  election. 

The  procedural  requirements  are  similar  in  many  respects  to 
those  of  initiative  and  referendum.   However,  there  are  major 
differences.   The  number  of  signatures  required  is  signifi- 
cantly greater.   The  common  requirement  is  25  percent 
of  the  votes  cast  in  the  last  election  for  governor  either 
statewide  or  in  the  election  district  of  the  official  to  be 
recalled.   The  petition  contains  a  statement  of  the  grounds 
on  which  the  recall  is  being  sought.   Upon  proper  filing  of 
the  petition,  a  special  election  is  called  to  be  held  in  a 
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period  ranging  from  twenty  to  ninety  days.   Three  types  of 
elections  are  used  by  the  states: 

1.  The  removal  question  is  indirect.   Under  this  plan 
the  inciombent  becomes  a  candidate  to  succeed  himself  and 
competes  with  other  nominees  as  in  the  original  election. 
The  winning  candidate  is  declared  elected  for  the  remainder 
of  the  term. 

2.  Removal  with  a  successor  chosen.   The  voters  first 
express  themselves  directly  on  the  question  of  recalling  the 
specified  official.   On  the  same  ballot  they  may  cast  a  vote 
for  a  successor  should  the  decision  of  the  electors  be  in 
favor  of  the  recall. 

3.  Removal  alone.   The  election  is  concerned  exclusively 
with  the  question  of  removal.   If  the  voters  approve  the  recall, 
the  successor  will  be  chosen  at  a  later  election  or  the 
vacancy  is  filled  as  authorized  by  law. 

Section  11-721.1  of  the  Revised  Codes  of  Montana,  1947, 
provides  for  the  recall  of  all  elective  officers  under  a 
mayor-council  form  of  municipal  government.   The  recall  is 
initiated  by  a  petition  from  25  percent  of  all  qualified 
electors  for  the  last  preceding  general  municipal  election. 

The  Montana  Constitution  does  not  provide  for  a  recall  of  state 
officials,  and  it  is  at  least  questionable  whether  a  statutory 
scheme  could  be  devised  without  constitutional  sanction. 


APPRAISAL  OF  THE  INITIATIVE,  REFERENDUM  AND  RECALL 


In  State  and  Local  Government,  G.  Theodore  Mitau  reports  on 
studies  made  of  the  functioning  of  the  initiative  and 
referendum  (I.  and  R.)  in  several  states. ^ 

From  California  where  in  forty  years  a  total  of  348 
constitutional  amendments  and  102  legislative  proposals 
was  submitted  to  the  electorate  comes  this  observation: 
"Broadly  speaking,  the  voters  have  shown  remarkable 
judgment  and  discrimination  in  their  use."   A  thorough 
and  comparative  study  of  I.  and  R.  in  California, 
Colorado,  Michigan,  Oregon,  and  Washington  arrived 
at  a  similar  judgment.   It  was  found  that  I.  and  R. 
did  not  destroy  legislative  responsibility  and  the 
number  of  measures  submitted  to  the  electorate 
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constituted  a  very  small  portion  of  legislative 
business . 

The  "stick  in  the  closet"  possibilities  of  I.  and 
R.  were  particularly  well  illustrated  only  recently 
when  voters  of  Washington  (1956)  and  Oregon  (1952) 
used  it  in  successfully  overcoming  and  modifying 
legislative  resistance  to  reapportionment. ^ 

However,  the  same  author  concludes 

on  the  whole,  I.  and  R.  is  generally  on  the  decline 
and  certainly  so  if  compared  with  its  heavy  pre-World 
War  I  use.   There  are  a  number  of  reasons  for  this 
phenomenon.   Signature  requirements  for  petitions 
and  expenses  are  burdensome.   In  California  a 
petition  requires  approximately  330,000  names;  in 
Washington,  about  100,000;  and  in  Colorado,  4  4,000. 
Additional  campaign  expenditures  for  such  items  as 
radio  and  TV  time,  literature,  advertisements, 
speakers,  rents,  secretarial  costs,  transportation, 
etc.,  may  run  upward  of  a  hundred  thousand  dollars. 
Legal  and  political  obstacles  in  the  form  of 
challenged  petitions,  or  subsequent  actions  by  a 
legislature  seeking  to  "amend"  the  initiated  law 
or  to  ignore  the  demands  of  the  electorate  all 
together  are  risks  which  must  weigh  heavily  in  any 
group's  decision  to  embark  on  such  a  campaign.  .  .  . 

Not  unrelated  to  the  lack  of  enthusiam  .  .  .  for  the 
I.  and  R. ,  are  such  modern  developments  as  improvements 
in  public  administration,  election  law  reforms,  and 
the  increased  sense  of  public  responsibility  by 
political  parties  and  organizations  .^^^ 

Charles  Adrian,  another  political  scientist,  raises  two  further 
points : 

First,  I.  and  R.  seem  to  carry  the  implicit  assumption 
that  the  individual  voter  is  always  informed  and 
rational  in  his  choices.   Actually,  of  course,  this 
assumption  is  false.   The  voter  in  a  democracy  is  not 
asked  to  rule,  but  merely  to  choose  those  who  are  to 
rule.   He  is  not  asked  to  vote  rationally,  but  only 
according  to  his  state  of  satisfactions.   However,  I. 
and  R.  ask  more  than  this  of  the  voter.   They  ask 
him  to  rule  himself  and  to  make  policy  decisions  on 
questions  that  are  often  complex,  technical,  and 
minutely  detailed. 
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Second,  opponents  of  I.  and  R.  are  wont  to  overlook 
the  fact  that  the  American  political  structure  is 
pluralistic  and  not  neatly  integrated  and  that  the 
American  political  process  is  typically  based  upon 
the  interaction  of  pressure  groups.   American 
political  subdivisions,  for  the  most  part,  do  not 
have  responsible  political-party  structures.   Cities, 
for  example,  seldom  have  a  two-party  system  of  any 
kind  regularly  competing  for  voter  support.   State 
legislatures  have  been  gerrymandered  against  urban 
interests--and  may  continue  to  be  conservative  even 
if  apportioned  by  population.   Because  this 
pattern  may  result  in  governing  bodies  that  are 
neither  responsible  nor  representative  of  a  cross 
section  of  the  population,  the  I.  and  R.  may  well 
be  used  as  a  check,  a  gun  behind  the  door.li 

The  common  arguments  favoring  the  initiative  and  referendum 
may  be  briefly  summarized  as  follows: 

1.  The  initiative  and  referendum  are  safeguards  for  the 
restoration  of  popular  control  when  such  control  is  endangered. 

2.  They  serve  as  a  democratizing  and  educative  influence 
when  the  electorate  is  called  upon  to  initiate  or  pass  upon 
public  questions. 

3.  The  provisions  serve  to  guide  the  legislature  on  the 
course  of  public  opinion. 

4.  Legislative  stalemate  can  be  avoided  by  their  use. 

5.  The  initiative  and  referendum  can  combat  the 
insensitivity  of  a  malapportioned  legislature. 

Arguments  opposed  to  initiative  and  referendum  include: 

1.  The  provisions  tend  to  lesson  the  legislature's  sense 
of  responsibility  and  cultivate  "buck-passing." 

2.  The  large  sums  of  money  and  the  extensive  manpower 
required  to  successfully  refer  a  measure  to  the  electorate 
make  the  initiative  and  referendum  the  instrument  of  large  or 
wealthy  organizations  rather  than  the  common  man. 

3.  The  numerous  and  often  highly  technical  questions 
referred  confuse  and  overburden  the  voter. 

4.  Tlie  mechanics  of  the  initiative  and  referendum  prevent 
compromise  and  the  clarification  of  issues  available  in  the  give 
and  take  of  legislative  debate. 
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5.  The  frequency  of  elections  serves  as  an  adequate 
safeguard  for  popular  control  and  also  provides  a  means  by 
which  the  people  can  change  the  composition  of  the  legislature 
to  one  more  receptive  to  the  laws  they  desire. 

6.  The  provisions  cause  a  waste  of  public  funds  in 
providing  elections  on  matters  in  which  only  a  relatively 
small  minority  is  interested. 

Those  who  favor  use  of  the  recall  contend: 

1.  The  people  need  not  wait  until  the  official's  term 
comes  to  an  end  in  order  to  rectify  abuses. 

2.  With  the  constant  threat  of  recall,  the  public 
official  tends  to  exercise  continuous  responsibility. 

3.  Provision  of  the  recall  facilitates  the  acceptance 
of  longer  terms  for  public  officials  by  the  people. 

Those  opposed  to  recall  contend: 

1.  Recall  elections  are  costly. 

2.  The  device  is  not  an  attempt  to  prove  charges 
against  an  officeholder,  but  merely  an  effort  to  persuade 
the  electorate  to  remove  the  incumbent. 

3.  Recall  provisions  are  unnecessary;  in  all  states, 
improper  conduct  by  public  officials  is  grounds  for  removal 
by  judicial,  legislative,  or  sometimes  gubernatorial  action. 

4.  The  provision  can  serve  as  a  tool  for  vviell-organized 
groups  and  for  political  recrimination.  It  is  a  constant  and 
legal  means  for  the  intimidation  of  pioblic  officials. 

The  Montana  provision  for  the  initiative  and  referendum  raises 
three  basic  questions  of  importance  to  the  Constitutional 
Convention.   The  first  questions  is  the  most  basic:   Should 
the  state  retain  the  provision  for  initiative  and  referendum 
at  all?   The  second  and  third  questions,  both  procedural  matters, 
are  of  import  only  if  the  answer  to  the  first  question  is 
affirmative . 

The  second  question  concerns  the  present  requirement  that 
petitions  be  signed  by  a  certain  percent  of  the  voters  in  each  of 
twenLy-threo  counties.   Thn  roquircment  may  not  bo  fvjuitnbln 
in  pr.iclicf',  .ukJ  <i;i  |jr<'V  I  oum  1  y  pointed  oiil  ,  inny  In-  uncdiutl  1- 
tutionai.   'i'hu  .sLato'a  tw<uiLy-tiireti  aiiujlUtMl  t;c)Uiit  i  t^M  hrjvt:  a 
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total  population  of  62,010,  while  Montana's  eight  most  populous 
counties  have  a  total  population  of  374,661.   Both  Yellowstone 
and  Cascade  counties  have  larger  populations  than  the  combined 
population  of  the  twenty-three  smallest  counties,  yet  they  may 
not  use  the  initiative  or  referendum  to  meet  distinctly  urban 
problems  without  having  to  go  to  rural  counties  for  support. 

The  third  question  deals  with  the  scope  of  the  initiative  power. 
Should  it  be  expanded  to  allow  the  people  to  call  a  constitutional 
convention  or  deal  with  other  matters  presently  prohibited? 

Should  the  Convention  decide  to  adopt  a  recall  provision,  several 
questions  arise.   How  should  the  recall  system  be  administered? 
How  many  signatures  on  what  form  of  petition  should  be  necessary 
to  effect  recall  proceedings?   Which  of  the  three  forms  of  recall 
should  be  adopted  (indirect  removal,  removal  with  a  successor 
chosen  or  removal  alone) ?   What  offices  should  be  subject  to 
recall  (all  state  elective  offices,  some  state  elective  offices, 
county  and  local  offices,  judicial  offices)?   In  the  latter 
regard,  it  is  interesting  to  note  that  President  Taft  vetoed 
the  first  resolution  providing  for  the  admission  of  Arizona  to 
the  Union  because  its  proposed  constitution  provided  for  recall 
of  judges,  which  he  thought  "pernicious,"  "destructive  of 
independence  in  the  judiciary"  and  "likely  to  subject  the  rights 
of  the  individual  to  the  possible  tyranny  of  a  popular  majority." 
Arizona  handled  this  problem  by  striking  the  offending  article 
from  its  proposed  constitution  and  reinserting  it  after  gaining 
statehood.   Apparently  agreeing  with  Taft,  four  of  the  twelve 
states  with  recall  of  state  officers  exempt  the  judiciary. 12 
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CHAPTER  VIII 


MISCELLANEOUS  PROVISIONS  OF  THE  MONTANA  CONSTITUTION 


The  Montana  Constitution  contains  several  sections  that  have  not 
been  covered  in  depth  in  the  preceding  chapters.   Some  of  these 
sections  are  anachronisms,  either  because  of  changing  conditions, 
judicial  or  federal  action,  or  because  they  have  accomplished 
their  purpose. 

Among  the  miscellaneous  provisions  is  Article  IX,  Section  4, 
which  provides:   "Electors  shall  in  all  cases,  except  treason, 
felony  or  breach  of  the  peace,  be  priviliged  from  arrest 
during  their  attendance  at  elections  and  in  going  to  and 
returning  therefrom."   The  intent  of  this  section  probably  is 
to  prevent  government  authorities  from  interfering  with  the 
process  of  election  through  "legal"  harassment. 

Article  IX,  Section  5  also  qualifies  as  miscellaneous.   The 
section  provides:   "No  elector  shall  be  obliged  to  perform 
military  duty  on  the  days  of  election,  except  in  time  of  war 
of  public  danger."   This  provision  probably  aims  at  keeping 
the  military  from  circumventing  election  rules  and  infringing 
on  the  right  of  franchise. 

Article  III,  Section  5  contains  a  general  provision  aimed  at 
the  same  contingencies  as  those  cited  in  the  previously  discussed 
sections.   It  provides:   "All  elections  shall  be  free  and  open, 
and  no  power,  civil  or  military,  shall  at  any  time  interfere 
to  prevent  the  free  exercise  of  the  right  of  suffrage." 

The  suffrage  qualification  in  the  Montana  Constitution  also  are 
generally  used  as  the  qualifications  for  some  offices  in  both 
direct  and  indirect  manners.   Article  IX,  Section  7  requires  a 
person  to  have  United  States  citizenship  and  a  year  of  residence 
in  the  state  before  his  election  or  appointment  to  any  state, 
civil  or  military  office.   Section  10  of  the  same  article  provides 
that  any  eligible  elector,  subject  to  other  constitutional  or 
statutory  qualifications,  is  eligible  for  county  superintendent 
of  schools  or  any  school  district  office.   Section  11  of  the 
same  article  establishes  the  same  qualifications  for  "city 
offices  and  offices  hereafter  created."   Article  XVI,  Section  5 
states  that  the  qualifications  for  county  clerk,  slieriff, 
treasurer,  surveyor,  assessor,  coroner  and  public  adminstrator 
are  the  same  as  the  qualifications  for  suffrage  provided  in 
Article  IX,  Section  2  and  as  may  be  prescribed  by  law. 

There  are  several  sections  of  the  Constitution,  parts  of 
which  may  be  obsolete.   They  include: 
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Article  VI ,  Section  1  --  This  section  provides  for  the 
election  of  Montana's  congressman  in  1889,  gives  tlie  legislature 
the  power  to  provide  for  subsequent  congressional  elections 
and  directs  the  legislature  to  divide  the  state  in  congressional 
districts  as  Congress  directs. 

Article  VIII,  Section  8  —  This  section  creates  the 
structure  of  the  state  supreme  court  and  provides  for  judicial 
elections  in  1892,  1894  and  1896. 

Article  IX,  Section  12  —  Women  who  are  taxpayers  and 
property  owners  are  enfranchised  for  taxation-related  issues 
on  an  equal  footing  with  men  by  this  section.   both  the 
Tv>?enty- sixth  Amendment  to  the  national  Constitution  and  court 
decisions  have  rendered  this  provision  obsolete. 

Article  X,  Section  2  --  This  section  provides  for  the 
selection,  in  1902,  of  the  state  capital. 

Ordinance  II  --  Ordinance  II  deals  solely  with  provisions 
for  the  first  general  election  of  the  state. 
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ARTICLE  IX 
RIGHTS  OF  SUFFRAGE  AND  QUALIFICATIONS  TO  HOLD  OFFICE 

Section  1.   All  elections  by  the  people  shall  be  by  ballot. 

Section  2.   Every  person  of  the  age  of  nineteen  (19)  years  or 
over,  possessing  the  following  qualifications,  shall  be  en- 
titled to  vote  at  all  general  elections  and  for  all  officers 
that  now  are,  or  hereafter  may  be,  elective  by  the  people,  and, 
except  as  hereinafter  provided,  upon  all  questions  which  may 
be  submitted  to  the  vote  of  the  people  or  electors:   First,  he 
shall  be  a  citizen  of  the  United  States;  second,  he  shall  have 
resided  in  this  state  one  year  immediately  preceding  the  elec- 
tion at  which  he  offers  to  vote,  and  in  the  town,  county  or 
precinct  such  time  as  may  be  prescribed  by  law.   If  the  ques- 
tion submitted  concerns  the  creation  of  any  levy,  debt  or 
liability  the  person,  in  addition  to  possessing  the  qualifica- 
tions above  mentioned,  must  also  be  a  taxpayer  whose  name 
appears  upon  the  last  preceding  completed  assessment  roll,  in 
order  to  entitle  him  to  vote  upon  such  question.   Provided, 
first,  that  no  person  convicted  of  felony  shall  have  the  right 
to  vote  unless  he  has  been  pardoned  or  restored  to  citizenship 
by  the  governor:  provided,  second,  that  nothing  herein  contained 
shall  be  construed  to  deprive  any  person  of  the  right  to  vote 
who  has  such  right  at  the  time  of  the  adoption  of  this  consti- 
tution; provided,  that  after  the  expiration  of  five  years  from 
the  time  of  the  adoption  of  this  constitution,  no  person 
except  citizens  of  the  United  States  shall  have  the  right  to 
vote. 

Section  3.   For  the  purpose  of  voting  no  person  shall  be  deemed 
to  have  gained  or  lost  a  residence  by  reason  of  his  presence 
or  absence  while  employed  in  the  service  of  the  state,  or  of 
the  United  States,  nor  while  engaged  in  the  navigation  of 
the  waters  of  the  state,  or  of  the  United  States,  nor  while  a 
student  at  any  institution  of  learning,  nor  while  kept  at  any 
almshouse  or  other  asylum  at  the  public  expense,  nor  while 
confined  in  any  public  prison. 

Section  4 .   Electors  shall  in  all  cases,  except  treason, 
felony  or  breach  of  the  peace,  be  privileged  from  arrest  dur- 
ing their  attendance  at  elections  and  in  going  to  and  return- 
ing therefrom. 
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Section  5 .   No  elector  shall  be  obliged  to  perform  military 
duty  on  the  days  of  election,  except  in  time  of  war  or  public 
danger. 

Section  6 .   No  soldier,  seaman  or  marine  in  the  army  or  navy 
of  the  United  States  shall  be  deemed  a  resident  of  this 
state  in  consequence  of  being  stationed  at  any  military  or 
naval  place  within  the  same. 

Section  7.   No  person  shall  be  elected  or  appointed  to  any 
office  ^in  this  state,  civil  or  military,  v;ho  is  not  a  citizen 
of  the  United  States,  and  who  shall  not  have  resided  in  this 
state  at  least  one  year  next  before  his  election  or  appoint- 
ment. 

Section  8.   No  idiot  or  insane  person  shall  be  entitled  to 
vote  at  any  election  in  this  state. 

Section  9 .   The  legislative  assembly  shall  have  the  power  to 
pass  a  registration  and  such  other  laws  as  may  be  necessary 
to  secure  the  purity  of  elections  and  guard  against  abuses  of 
the  elective  franchise. 

Section  10.   All  persons  possessing  the  qualifications  for 
suffrage  prescribed  by  Section  2  of  this  article  as  amended 
and  such  other  qualifications  as  the  legislative  assembly  may 
by  law  prescribe,  shall  be  eligible  to  hold  the  office  of 
county  superintendent  of  schools  or  any  other  school  district 
office. 

Section  11.   Any  person  qualified  to  vote  at  general  elections 
and  for  state  officers  in  this  state,  shall  be  eligible  to 
any  office  therein  except  as  otherwise  provided  in  this  con- 
stitution, and  subject  to  such  additional  qualifications  as 
may  be  prescribed  by  the  legislative  assembly  for  city  offices 
and  offices  hereafter  created. 

Section  12.   Upon  all  questions  submitted  to  the  vote  of  the 
taxpayers  of  the  state,  or  any  political  division  thereof, 
women  who  are  taxpayers  and  possessed  of  the  qualifications 
for  the  right  of  suffrage  required  of  men  by  this  constitu- 
tion, shall  equally  with  men  have  the  right  to  vote. 

Section  13.   In  all  elections  held  by  the  people  under  this 
constitution,  the  person  or  persons  who  shall  receive  the 
highest  number  of  legal  votes  shall  be  declared  elected. 
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Article  V,  Section  1.   The  legislative  authority  of  the  state 
shall  be  vested  in  a  legislative  assembly,  consisting  of 
a  senate  and  house  of  representatives;  but  the  people  reserve 
to  themselves  power  to  propose  laws,  and  to  enact  or  reject 
the  same  at  the  polls,  except  as  to  laws  relating  to  appro- 
priations of  money,  and  except  as  to  laws  for  the  submission 
of  constitutional  amendments,  and  except  as  to  local  or  special 
laws,  as  enumerated  in  article  V,  section  26  of  the  consti- 
tution, independent  of  the  legislative  assembly;  and  also 
reserve  power,  at  their  own  option,  to  approve  or  reject  at 
the  polls,  any  act  of  the  legislative  assembly,  except  as  to 
laws  necessary  for  the  immediate  preservation  of  the  public 
peace,  health,  or  safety,  and  except  as  to  laws  relating  to 
appropriations  of  money,  and  except  as  to  laws  for  the  sub- 
mission of  constitutional  amendments,  and  except  as  to  local 
or  special  laws,  as  enumerated  in  article  V,  section  26,  of 
this  constitution.   The  first  power  reserved  by  the  people  is 
the  initiative  and  eight  per  cent,  of  the  legal  voters  of  the 
state  shall  be  required  to  propose  any  measure  by  petition; 
provided,  that  two-fifths  of  the  whole  number  of  the  counties 
of  the  state  must  each  furnish  as  signers  of  said  petition 
eight  per  cent,  of  the  legal  voters  in  such  county,  and  every 
such  petition  shall  include  the  full  text  of  the  measure  so 
proposed.   Initiative  petitions  shall  be  filed  with  the  secre- 
tary of  state,  not  less  than  four  months  before  the  election 
at  which  they  are  to  be  voted  upon. 

The  second  power  is  the  referendum,  and  it  may  be  ordered 
either  by  petition  signed  by  five  per  cent,  of  the  legal 
voters  of  the  state;  provided  that  two-fifths  of  the  whole 
number  of  the  counties  of  the  state  must  each  furnish  as 
signers  of  said  petition  five  per  cent,  of  the  legal  voters 
in  such  county,  or,  by  the  legislative  assembly  as  other  bills 
are  enacted. 

Referendum  petitions  shall  bo  filed  with  the  secretary  of 
state,  not  later  than  six  months  after  the  final  adjournment 
of  the  session  of  the  legislative  assembly  which  passed  the 
bill  on  which  the  referendum  is  demanded.   The  veto  power  of 
the  governor  shall  not  extend  to  measures  referred  to  the 
people  by  the  legislative  assembly  or  by  initiative  or  refer- 
endum petitions. 

All  elections  on  measures  referred  to  the  people  of  the  state 

shall  be  had  at  the  biennial  regular  general  election, 

except  when  the  legislative  assembly,  by  a  majority  vote,  shall 
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order  a  special  election.   Any  measure  referred  to  the  people 
shall  still  be  in  full  force  and  effect  unless  such  peti- 
tion be  signed  by  fifteen  per  cent,  of  the  legal  voters  of 
a  majority  of  the  whole  number  of  the  counties  of  the  state, 
in  which  case  the  law  shall  be  inoperative  until  such  time 
as  it  shall  be  passed  upon  at  an  election,  and  the  result  has 
been  determined  and  declared  as  provided  by  law.   The  whole 
number  of  votes  cast  for  governor  at  the  regular  election  last 
preceding  the  filing  of  any  petition  for  the  initiative  or 
referendum  shall  be  the  basis  on  which  the  number  of  legal 
petitions  and  orders  for  the  initiative  and  for  the  referen- 
dum shall  be  filed  with  the  secretary  of  state;  and  in  sub- 
mitting the  same  to  the  people,  he,  and  all  other  officers, 
shall  be  guided  by  the  general  laws  and  the  act  submitting 
this  amendment,  until  legislation  shall  be  especially  pro- 
vided therefor.   The  enacting  clause  of  every  law  originated 
by  the  initiative  shall  be  as  follows: 

"Be  it  enacted  by  the  people  of  Montana:" 

This  section  shall  not  be  construed  to  deprive  any  member 
of  the  legislative  assembly  of  the  right  to  introduce  any 
measure. 
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QUALIFICATIONS  FOR  VOTING 


Slalt  or 

othxr  jurisdiction 


Spf.ciai  Qualificolioni  in 
prtsidtnlial  elections  (a) 

//  othtrwise  qualifi4d  to 
toU 
Ntw  residents       Fornur  rilidtnU 


AlatMina 1  yr. 

AUalui I  yr. 

Arlaona I  yr. 

Arkanaaa 1  yr. 

Callfomla 1  yr. 

Colorado 1  yr. 

Connecticut 6  mo. 

Delawara I  yr. 

Florida I  yr. 

Caocftia 1  yr. 

Hawaii lyr. 

Idaho 6  mo. 

lUlnola I  yr. 

Indiana 6  mo. 

Iowa 6  mo. 

Kanaaa 6  mo. 

Kantucky I  yr. 

LouUlana 1  yr. 

Main* A  mo. 

Maryland 1  yr. 

Maaaachuactta lyr. 

Mlchlflao 6  mo. 

Mlnnaaota 6  mo. 

MlHlMlppI lyr. 

Mlacourl I  yr. 

Montana 1  yr. 

Nabraaka 6  mo. 

Narada 6  mo. 

Now  llampahlra 6  mo. 

New  Jeraay 6  mo. 

New  Mexico 1  yr. 

New  York 3  roo. 

North  Carolina lyr. 

North  Dakota lyr. 

Ohio lyr. 

Oklahoma 6  mo. 

Oregon 6  mo. 

PennsylTanIa 90  da. 

Rhode  laland 1  yr. 

South  CaroUaa 1  yr.(p) 

South  Dakota 1  yr. 

Tenneeaee I  yr. 

Texa* 1  yr. 

Utah lyr. 

Vermont lyr. 

VIrtlnIa I  yr. 

Waehlngton lyr. 

Weet  Virginia lyr. 

Wlaconsin 6  mo. 

Wyoming 1  yr. 

Guam 2  yn. 

Puerto  Rico I  yr. 

Virgin  lelend* lyr. 


30  da. 

30  da. 

X 

<  mo. 
90  da. 

1  mo. 
54  da. 

'x 

90  dA. 

3  mo. 
A  mo. 
<mo. 

20  da. 
6  mo. 
30  da. 

X 
X 
X 
X 
X 

30  da. 
90  da. 
60  da.(b) 
60  da. 

3  mo. 

30  da. 
30  da.(l) 
10  da. 

■jc 

X 

30  da.(h) 
6  mo. 
6  mo. 
3  mo. 

•  fflO. 

30  da. 
60  da. 

«mo. 

X 

x 

X 
X 

6  mo.Q) 
So'ii. 

X 
X 
X 

lyr. 
to  da. 

30  da. 
40  da. 
30  da. 


90  d*.(q) 

3  mo. 
6  mo. 

4  mo. 


<  mo. 
90  da. 

eoda. 


10  da.. 


20  da. 
30  da. 
«0  da.(o) 
6  mo. 
3  mo. 

30  da.(Q) 

6  mo. 
60  da. 
90da.(b) 


90  da. 
I  yr. 
60  da. 


Nolf:  All  Slalti  havr  •  fnlnlmum  votina 
Crarala.  Kentucky,  and  Guam.  IB:  Alaika.  19 
)  State  ha«  property  QuallAcatl 


Hfrtio 
on  bond  laii 
With    rati 
Sutea  Cona 


property  qu 


I  (or 


Ihr  24th  Amendment  to  tha  United 
January  1964.  the  poll  tAK  la  prohibited 
.tini  In  national  electlona. 
...  United  Statea  citlienahip:  California, 
ork,  and  Utah  f«qulra  U.S.  cltiaaaahlp  for 
Udaya. 
(a)  .Sptglal  raaidatica  quallOcatJooa  for  voUbc  la  praaldentlal 


elertl. 
have 
elactli 

Slatea  for  farmer  realdenta  who  di 
f  Stall 


lave  been  eetahllihed  hy   10  Slatee  for  realdenta  wbo 
lived   In   the   State   lone   en        '         '  ' 

eet   the  regular  reelaenc 


allfy  1 


irni  br» 

I  In  their 


n  make  It 
n  epeclAed 
Nabraaka. 


(b)  All  Stale,  avhlch  have  permanent  reilalrat 
aublect  to  ranrrllallon  for  failure  to  vole  at  cert 
Intervale,  eacept  Alabama.  Maine,  MlaalaelppI 
New  Hampahire   and  Oreton. 

(c)  Local   option   reclatratloo  for   boftd    laaua  oo   boiua   n 
dty  and  borough  elcrtlooa. 

(d)  All  except  Irrlaatioo  dUuict  alactJoe*. 
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SlaU  or  olhtr  Jurisdulii 


If  ....             Alabama 

(c)               AUaka 

....  (d)              Arlsona 

*  ArkanM. 

il  CalUornla 

....  (e)               Colorado 

ir  ....              Connecticut 

if  ....              Dalawara 

(1)                Morlda 

It  Georgia 

#  Hawaii 

(g)               Idaho 

(e)               lUlnola 

m               Indiana 

(e)               Iowa 

-A-  Kanna 

it  Kentucky 

♦  (k)       4  yean  i  LouUlana 

if  Maine 

if  ....              Maryland 

if  Mauachuaetts 

if  Michigan 

....  (n)              Minnesota 

(f)               Mlsalaalppl 

if  Mlaaourl 

(e)               Montana 

U)               Nebraaka 

if  NcTada 

if  ....              New  Hampahlre 

i  ....             New  ieraey 

if  ....             New  Meiico 

New  York 

if  North  Carolina 

North  Dakota 

if  Ohio 

if  Oklahoma 

i  Oregon 

if  ....              Pennsylvania 

if  Rhode  laland 

1          if  ....             South  Carolina 

if               South  Dakota 

if  ....              Tenncsaee 

(r)  Annual  * Texaa 

(e)               Utah 

Every  dec.  *              Vermont 

if  Vh^lnla 

(t)               Washington 

if  Weat  Virginia 

if  Wisconsin 

i  Wyoming 

(f )               Guam 

if  Puerto  Rico 

if  Virgin  Isbinda 


(c)   Alt  except  certain  minor  election*. 

if)  Retlitratlon  U  for  sit  elections  of  State  snd  county,  but 
Toter  mutt  be  reglatered  In  municipality  alao  to  vote  la  munici- 
pal elecllon> 


S' 


I)  All  except  town  election!  If  not  requlr«d  by  towx 

t)  Municipality,  four  montlia;  precinct,  thre*  moDtht. 

:)  One  parlih  only. 

m  In  city  < 


(o)  Per»on»  quallAcd  to  vote  In  an  election  dlatrlct  prior  to 
moving  and  who  move  within  60  day*  precedlnc  an  election 
may  vote  In  the  election. 

(p)  Mlnltteri  of  the  Gotpel,  teachers  In  public  achooU  and 
their  anouaet  may  vole  after  6  monlhi'  realdence. 

(a>  No  elector  who  hai  changrd  ht»  retldence  from  one 
country  or  precinct  to  another  \owrt  hit  rlfhi  to  vote  In  hia 
or   precinct   until  he  acquires  voting   midcnca 


I  the  I 


All  except  lownihlp  election. 


Source:      The   Council   of    State   Governments,    The   Book 
of    the   States,    1970-1971,    Vol.    XVIII     (Lexington,    Ky. 
1970) ,    pp.    40-41. 
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PRIMARY  ELECTIONS  lOR  STATEWIDE  OFFICERS 


SlaUor 
olhtr  jurisdiction 


Dales  of  1970  primaries 

lor  officers 

elected  by  statewide  wote  (a) 


General  provisioms 


Voters  receive 
hallolsof 


Primary 
1970 


■off  primary  (b) 
1970 


All  parties 
pari 


rf        One  party 


Alabama May  5 

Alaaka Aug.  25 

Arisona Sept.  8 

Arkanaaa Aug.  25 

CalKornla Tune  ] 

Colorado Sept.  8 

Connecticut (f) 

I>«*»*ara June  16 

"ortda Mays 

g«««*» Sept.9 

«*"■» Oct.  3 

•daho Aug.  4 

!"•»«»•• Mar.  17 

Indlaoa None 

I?"" June  2 

Kanaaa Aug.  4 

Kentucky May  26 

,       .  ,  (1971)  May2S 

Loulalana Aug.  IS 

Maine June  15 

MaryUnd Sept.  IS 

Mauachuactta Sept.  IS 

Mlchlftan Aug.  4 

MInneaota Sept.  IS 

MlaaiaaippI June  2 

(1971)  June  1        (1971) 

Mlaaonri Aug.  4 

Montana June  2 

Nebraaka May  12 

Nerada Sept.  1 

Naw  Hampahlra Sept.  8 

NowJaraaj June  2 

K,       u     .  <""'  }<">•  > 

Naw  Mexico June  2 

NawYork June  t« 

North  Carolina May  2 

North  Dakota Sept.  1 

Oh'o^ Mays 

Oklahoma Aug.  2$ 

Or^""*  ■ May  26 

Pennay  Iranla May  19 

Rhode  laland Sept.  IS 

South  Carolina June  9 

South  Dakota June  2 

Tetuiaaaaa Aug.  6 

T«" May2 

Utab Sept.  8 

Vermoot Sept.  8 

Vlxalnta Ju^^U 

_     .  , (1971)  July  13      (1971) 

Waahlnattm Sept.  15 

Waat  Vlralnla May  12 

Wlaconaln Sept.  8 

Wyomlnl Aug.  18 

Puerto  Rico (ml 

Virgin  lalanda Sept.  8 

*AbbrTvlationi:  C — cnnventJon:  P — direct  primary;  CP— 
•pme  candldain  In  convention,  aomr  In  direct  primary: 
Jl— combination  oj  convention  and  direct  primary;  CX— aome 
c»tidldale«  In  convenUon.  aome  combination  ol  direct  primary 
and  convention;  CC,  P-State  Cenir»l  Committee  or  direct 
primary.  C  P— naually  the  Democratic  party  nomlnatea  In 
primary  and  the  Republican  party  In  conraaUoa.  altbouab  the 
Republlcana  now  cor>dtict  primarfea. 

(a)  Prtmarie*  (or  atatewlde  officra  la  1971  Include  1971  bcfora 
the  date. 

(b)  Ruoofl  primary  If  neceamry. 

(c)  Tba  party  ofSdala  may  cbooM  wbatber  they  wlih  to 
nominate  candidate.  In  convenOon  or  by  primary  alecUona. 
Georgia  rarely  uira  convenllont. 

Jd)  May  vote  In  ihr  inHmary  of  mor»  than  one  party. 
e)  Pre  primary  endnrilnf  aaaembllee  are  lirld  In  Colorado 
I  pre  primary  convetitlon.  are  held  In  Idaho.  MaaaachuaetU 
and  Utah  I(  one  candidate  In  Utah  receive.  76  percent  o«  tha 
drirfale  vole  he  li  c«rtlB«l  tha  candldau  and  li  act  nqulrad 
to  run  In  the  primary. 

(0   A   po*t.aaav«otJ0a  petmary  caa  ba  bald   If  mii^aalhia 


Juik2 
None 
None 

Sept.  8 
None 
None 
None 
None 

May  26 

Sept.  23 
None 
Noiu 

None 
None 
None 
None 
None 
None 
Sept.  26 
None 
None 
Notie 
None 
No  tie 
June  23 
June  22 
None 
None 
None 
None 
None 
None 
None 
None 
None 

May  30 

None 

None 

Sept.  15 

None 
None 
Nona 

(1) 

None 

None 

June  6 

None 

None 

Aug.  18 

Aug.  17 

None 

None 

None 

None 

(m) 

None 


A^omiKo/joii 
of  candidates 

elected  6y 
statewide  wote* 


X(d) 


^111 


XO) 


X(d) 
X(l) 


C.P(c) 


X 
X 
X 

X(e) 
CX(h 

cxjrj 

X 
X 
X 

p 

C.P(c) 
X(e) 

X 

X 

CP(g) 
CX(h) 

X 

CC.P(k) 


CP 

CX(li) 


nteated  by  a  candidate  receMng  at  leaat  20  percent 


action  I 

of  convention  vote. "In  Delaware  he  muit  have  received   35 

percent  of  the  vote. 

(g)  Supreme  Court  Judgea  and  trueteea  of  the  Unlverrityc* 
Illlnol;  are  Ihe  only  lUte  olficera  nominated  In  convention. 

(h)  If  tor  any  office  no  candidate  receive.  35  percent  o«  eotea 
^}  ■«"**  primary,  a  convention  la  held  to  aelect  a  candidate. 

(I)  Panr  column  ballot;  voter  la  teatricted  to  marking  ooa 

(I)  The  CoveraoT  la  tha  only  auu  oOccr  nofninated  br  a 
primao'  election. 

(k)  Candidate,  for  atatewtde  office,  are  dealgnated  by  State 
Central  Committee..  Anyone  receiving  J3  percent  of  the  votea 
of  a  committee  may  require  that  a  prfmary  be  held  PrimarWa 
'eo  be  requlrad  by  caodldatca  who  accure  10,000  alv^> 


lure,  nn  petlllo[_ 

(II   FIral  runoff  held  two  weel 
held  two  week,  after  that  If  nee- 

(m)  Primariaai 
raguira  IbaB. 


after  primary;  aecond  raaetf 
•  ry. 
ndatory  aniaa.  lk«  party  ragulatJaaa 


Source:       The   Council    of    State   Governments,    The    Book   of 
the    States,    1970-1971,    Vol.    XVIII     (Lexington,    Ky. ,    1970) , 
p.    34  . 
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APPENDIX    D 


GENERAL  ELECTIONS  IN  1970  AND  1971 
Including  All  Elections  for  State  Officers  with  Statewide  Jurisdiction* 


SlaU  or 
othsr  juritdUlh 


DaUof 

gtntral 

tUctions 

in  1970  (a) 


StaU  offUtri  with  tlatrwidc  jurisdictk 
lo  bt  tUcud 


SlaU  US.Conptis: 

Ulillalurts:  (b)  Ulmberi  to  ht 

Mtmb€rt  to  bt  eUcUd  tUcted 


S*naU         Bouu        Smolt    Boujt 


Nov.  3 

Artaoiia Nov.  3 


OkUfornU Nov.  3 

Colorado Nov.  3 

CoBBactlcut Nov.  3 

Delawmr* Nov.  3 

Florida Nov.  3 

CaorgU Nov.  3 


HawaU Nov.  3 

W«ho Nov.  3 


nUnoU Nov.  3 

Indiana Nov.  3 


Kantuckj Nov.  3 

(1971)  Nov.  1 


Governor.  Lt.  Governor.  S«-r«ary  of  State, 
A"°fn«y  General.  Treaturer.  Auditor.  Supt. 
of  Education,  Commluloner  of  Agriculture 
and  loduttriea.  2  Public  Service  Commit- 
•loner*.  Chief  Juitlce.  1  Auoclate  Supreme 
Court  Juitlcei,  3  Court  of  Appeaii  Judgea 
Governor,  Secretary  of  Stale 
Governor,  Secretary  of  State,  Attorney 

General.  Treajurer,  Supt.  of  Public  Inatruc- 
llon.  State  Mine  Inspector,  1  Corporation 
Commluloner.  1  Tai  Commlaaloner,  ] 
Supreme  Court  Juatlcei 

Governor,  Lt.  Governor,  SecreUry  of  State. 
Attorney  General,  Treanurer,  Auditor, 
Commluloner  of  State  Landa,  I  Supreme 
Court  Juitlce 

Governor.  Lt.  Governor,  Secretary  of  State. 
Attorney  General,  Treasurer,  Controller, 
Supt.  of  Public  Instruction,  Board  of 
KquaJlaatlon,  3  Auoclate  Justlcea  of  Supreme 
Court 

Governor.  Lt.  Governor.  Secretary  of  State. 
Attorney  General.  Treasurer.  2  Unlv,  of 
Colorado  Regents,  2  State  Board  of 
Education  Members 

Governor,  Lt.  Governor.  Secretary  of  State, 
Attorney  General,  Treasurer,  Comptroller 

Attorney  General,  Treasurer,  Auditor  of 
Accounts.  Insurance  Commluloner 

Governor,  Lt,  Governor,  Attorney  General. 
Secretary  of  State,  Treasurer,  Comptroller. 
Commluloner  of  Education,  Commluloner  of 
Agriculture,  2  Public  Service  Commluloners. 
1  Supreme  Court  Justices 

Governor,  Lt,  CK)vernor,  Secretary  of  Slate, 
Attorney  General,  Treasurer,  Comptroller 
General,  State  School  Superintendent, 
Commissioner  of  Aorlculture,  Commluloner 
of  Labor,  2  Public  Service  Commissioners,  J 
Suoreme  Court  Justices,  2  Court  of  Aopeals 
Judges.  26  Superior  Court  Judges.  7  District 
Attorneys 

Governor.  Lt.  Governor.  11  State  Board  of 
Education  Members 

Governor,  Lt.  Governor,  Secretary  of  Sute, 
Attorney  General,  Treasurer,  Auditor,  Supt. 
of  Public  Instruction,  1  Supreme  Court 
Justice  (f) 

Treasurer,  Supt,  of  Public  Instruction,  6 
Supreme  Court  Judges 

Secretary  of  State,  Treasurer,  Auditor,  Supt,  of 
Public  Instruction,  2  Supreme  Court  Justices. 
4  Appellate  Court  Judges,  Clerk  of  Supreme 
Court  and  Appellate  Court 

Governor,  Lt,  Governor,  Secretary  of  State, 
Attorney  General,  Treasurer,  Auditor, 
Secretary  of  Agriculture,  Supreme  Court 
Judge(c) 

Governor,  Lt.  Governor,  Secretary  of  State, 
Attorney  General,  Treasurer,  Auditor,  Supt. 
of  Public  Instruction.  Insurance  Commiuiooer, 
Sute  Printer,  t  Supreme  Court  Justice 

1  Court  of  Appeals  Judge 

Governor,  Lt,  Governor.  Secretary  of  State, 
Attorney  General,  1  reaaurer.  Auditor,  Supt, 
of  Public  Instruction,  Commissioner  of 
Agriculture,  Clerk  of  Court  of  Appeals 


H  All 

All  All 


1(e)       I 
1  3 


H  All  1  M 

H(e)  All  0  4 

AU  An  1  e 

«(e)  All  1  1 

None  An  1  |2 


All  AU 

AU  AU 


AU  AU 

H  AU 


H  AU 


1(c)      24 
1  11 
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APPENDIX   D     (Continued) 


GENERAL  ELECTIONS  IN  1970  AND  1971— Continued 
Including  All  Elections  for  State  Officers  with  Statewide  Jurisdiction* 

SlaU  U.S.Ctmiriii: 

DtU  of  Ltfulalurti:  (b)        Umbtrt  to  U 

ttntrti  Utmheri  to  bt  tUUtd  tIttliJ 

StaU  or  tUaioni 

olhtr  juritdicHom      in  1970  (a 


Louisiana Nov.  3 

Maine Nov.  3 

Maryland Nov.  3' 

Ma««acbiu«tU.  .  .  .  Nov.  3 

MIcblAan Nov.  3 

Mlnnaaota Nov.  3 

MiMlHlppI Nov.  3 

(1971)  Nov.  2 


MiMonrI Nov.  3 

Montana Nov.  3 

Nobfaaka Nov.  3 

Nevada Nov.  3 


Naw  Hampahlra . . .  •  Nov.  3 

Naw  Janar Nov.  3 

(1971)  Nov.  2 
Naw  Masico Nov.  3 

Naw  York Nov.  3 

North  Carolina Nov.  3 

North  Dakota Nov.  3 

Ohio Nov.  3 

Oklahoma Nov.  3 


3  State  Board  of  Education  Mrmbera.  1  Public 
Service  Commiasioner.  2  Supreme  Court 
Juatice* 


Governor.  Attorney  CJeneral,  Comptroller. 
1  Court  o(  App^i  Judge 

Governor.  Lt.  Governor.  Secretary  of  State, 
Attorney  General,  Treasurer,  Auditor 

Governor.  Lt.  (jovcmor.  Secretary  of  State. 
Attorney  Oneral.  2  State  Board  of  Education 
Membera,  6  Trustees  of  State  Univeraltles,  2 
Supreme  Court  Justlcea 

Ciovernor.  Lt.  Governor.  Secretary  of  State. 
Attorney  General.  Treasurer.  State  Auditor, 

1  Public  Service  Commissioner,  Chief  Justtca 
of  Supreme  Court.  2  Supreme  Court  Justices 

None 

Governor.  Lt.  Governor.  Secretary  of  State, 
Attorney  General.  Treasurer.  Auditor,  Supt, 
of  Education.  Land  Commissioner.  Commis- 
sioner uf  Agriculture,  insurance  Commissioner. 

2  Supreme  Court  Justices,  1  Suprama  Court 
Clark 

State  Auditor,  I  Supreme  Court  Justice 

1  Railroad  and  Public  Service  Commissioner, 
Ciilef  Justice  of  Supreme  Court.  1  Associate 
Supreme  Court  Justice.  1  Clerk  of  Supreme 
Court 

Governor.  Lt.  Governor.  Secretary  of  State. 
Attorney  General.  Treasurer.  Auditor.  4  State 
Board  of  Education  Members.  4  Board  of 
Regents  Members.  2  Railway  Commlssionera. 
2  Supreme  Court  Justices 

Governor.  Lt.  Governor.  Secretary  of  State. 
Attorney  General.  Treasurer.  Controller, 
Mine  Inspector.  S  State  Board  of  Education 
Members.  S  University  Board  of  Regents 
Members.  1  Supreme  Court  Juatice 

Governor,  5  Executive  Councllots 

Nona 

None 

Governor.  Lt.  Governor.  Secretary  of  State, 
Attorney  (general.  Treasurer.  Auditor, 
Commissioner  of  Public  Lands.  1  Corporation 
Commissioner.  3  Supreme  Court  Justices.  1 
Court  of  Appeals  Judge 

Governor,  Lt.  Governor.  Attorney  General, 
Comptroller,  1  Court  of  Appeals  Judge 

Clilef  Juatice  of  Supreme  Court(c),  2  Supreme 
Court  Justices.  Superior  Court  Judge,  Court 
of  Appeals  Judge 

Commissioner  of  Labor.  I  Public  Service 
Commissioner.  1  Supreme  Court  Justice 

Governor.  Lt.  Governor.  Secretary  of  State. 
Attorney  General.  Treasurer.  Auditor,  2 
Supreme  Court  Justices 

Governor.  Lt.  Governor.  Secretary  of  State. 
Attorney  General.  Treasurer.  Auditor.  Supt. 
of  Public  Instruction.  Commissioner  of  Labor. 
Commissioner  oi  Insurance.  Chief  Mine 
Inspector.  1  Corporation  Commissioner, 
Charities  and  Corrections  Commissioner, 
State  Fxaminer  and  Inspector.  J  Supreme 
Court  Justices.  1  Court  of  Criminal  Appeals 
Judge,  6  Court  of  Appeals  Judges 


Stnatt 

Hotut 

Semalt 

Houu 

None 

None 

* 

All 

An 

1 

AU 

All 

» 

All 

AH 

12 

AU 

AU 

19 

M  AU 

M(e)  AU 


None  None 

AU  AU 

M  AU 


AU 

AU 

1 

41 

AU 

AU 

0 

11 

H(e) 

AU 

1 

1 

H(e) 

AU 

1 

>4 
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APPENDIX   D    (Continued) 


GENERAL  ELECTIONS  IN  1970  AND  1971— Concluded 
Including  All  Elections  for  State  Officers  with  Statewide  Jurisdiction* 

DaU  of  T     ,  ,^'°''     ,.  US.Ctmtrtii: 

f„„^  Lttiilcturet:  (b)  Unnb4Tl  to  6< 

cA.rjur,.d,c,u,n  ,n  ,070  M .p  j.  .uc.d '  s.n<^    Bou.,  '  s:;:!;:^;;:?. 

O*^"" Nov.  3         Governor.  Supt.  of  Public  Iiutnictlon,  Labor  M  All  0  1 

CommlMloncr.  3  Suprrme  Court  Judie*.  i 

Court  of  Appeal*  Jud«ea 

PmnaylTanla Nov.  3         Governor,  Lt.  Governor  M  All  1  J7 

Rboda  ItUad Nov.  3        Governor,  Lt.  Governor.  Secretary  of  Slate.  All  AH  t  t 

Attorney  General.  General  Treaiurer  ' 

South  Cvolloa...     Nov.  3         Governor,  Lt.  Governor,  Secretary  of  Sute.  None  All  O  < 

Attorney  General,  Treaiurer,  Comptroller 

General,  Supt.  of  Education,  Commlnloner  of 

Agriculture,  Adjutant  General 

Sooth  Dakota Nov.  3         Governor.  Lt.  Governor.  Secretary  of  Sute,  AU  AD  0  1 

Attorney  General.  Treaaurer,  Auditor.  Supt. 

of  Public  Inatructlon.  Commluloner  of  SchooU 

and  Public  Landa.  1  Public  Utilitlea  Com- 

mbalooer,  2  Supreme  Court  Judgea 

TanncMM Nov.  3        Governor,  1  Public  Service  Commiatloner  H(e)  All  1  9 

'^**** Nov.  3        Governor,  Lt.  Governor.  Attorney  General.  M(e)  AH  1  11 

Treaaurer,  Comptroller  of  Public  Accounta. 

Commlnloner  of  Agriculture,  Commluloner 

of  General  Land  Office,  I  Railroad  Commi*- 

uoner,  3  Supreme  Court  Juatlcea,  3  Court  of 

CrlmiDal  Appeals  Judgea 

^'»'' Nov.  3     '  S  Board  of  Education  Membera.  1  Supreme  M  All  11 

Court  Juatlce 

Vannont Nov.  3  Governor,  Lt.  Governor.  Secretary  of  Sute,  All  AH  II 

vi„i_,.  XI       ,  ^Attorney  General,  Treaaurer.  Auditor 

VIralnIa Nov.  3  None  m„„  v„_.  ,          ,„ 

(1971)  Nov.  2  None  jfij-  JS?"*  ^          'J 

Waablnaton Nov.  3         3  Supreme  Court  Juatlcea.  12  Court  of  AppedU  J«e)  All  I  1 

Waat  VIrfllnIa Nov.  3         None  H  AH  I  J 

Wlaconain Apr.  7          1  Supreme  Court  Juatlce  fiom  Nona  0  0 

Nov.  3         Governor.  Lt.  Govrrnor.  Secretary  of  State.  K(t)  All  1  10 
Attorney  Ganeral.  Treaaurer 

Wyoming Nov.  3         Govarnor,  Seeratary  of  Rtata.  Treaaurer.  Auditor.  M  All  It 

I                            Supt.  of  Public  Inatructlun                               ■  'a  "" 

Quarto  Rico                   Nov.  J(h)   Nona  N„,  Nooa  0  0 

Virgin  lalanda Nov.  3         Governor.  Lt.  Governor  All(g)  -  0  0 

...VjL.!f.''!r"Ui"'"  'J""'  •*""'  °'.  •"  ''«1«<1  omcl.1.  with  (c)  Appn>.liT.a<*ly 

(c)  To  fill  vacancy  .     ."  "?  """•  ^*^"   '*°  candldatea  aad   none  r«ceivea  a 

Id)  Und.,  no,^.,  clrcum«.nc«.  «  of  the  member,  of  ,h,         STe'^'^^I'lUriln'^'^"^'-  "^'"^  ""  "'"  '""'  ""  ^ 
senate  are  elected  every  two  year,  for  four  year  term..  A.  a  (•)  Unicameral  Le«l.l>iura 

s?i;^1.%^?s".'erc^?e^it!'ov^°i:l^^ui.lJ■3."H7.d•''b7  foiUv'^'L°u^SS'siL.vTi\'t<i'S:3i's,Ts; 

court  order.  26  Senator.  wiU  be  elected  at  the  1970  election.  '         by  iiSditi  Ui.  LiSJiil  liiw.  '^'"  "  '^°*'  '^'  '^" 


Source:      The   Council   of   State   Governments,   The   Book   of 
the   States,    1970-1971,    Vol.    XVIII    (Lexington,    Ky.,    1970) 
pp.    35-37. 
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Ai'i'i:rji)i  X    i: 

INITIATIVE    PROVISIONS    FOR    STATE    LEGISLATION 


lO;.  of    those   voting    In   the    Ust 
genctal    election   mid    rcsljrnc    In 
at   least   2/3  o(  elrcclon  dis- 
tricts. 
10%  of  qualified   electors. 


81  of  votes  c.i 
general  electl 

St  in  the  Ust 
on  for  Governor.* 

87.  of  votes  c.i 
genernl  elect! 
of  State. 

St  in  the  Ust 
on  for  Secretary 

71   of  volea  cast 

In  li 

election  tor  Gov. 

.inor 

107.  of  voters  In 

Ust 

election. 

10,000  electors. 

3i  of  c'.rrtors 

Id.iho  D  X  101  of  votes   cast   In  the   last 

general   eVectliin   for  Governor. 

Illinois  D  X  10».   cif    rcyistfred 

votLTs    (.stnte    issue) 
25»    111    ri>q  iKliT.-d 
vol.M.s     (l.K.-.iI      ir.su>-) 

Hnliie  I  X  107.   of    vol  i-«    lOal     In    Ust    grmr 

election    for    Governor. 

(1.1   ...i.lii.setts  1  X  31   of    voirs    cnsl    in    last    genera 

election    (ur   Governor. 

Ml.lil,.,^.!  1  X  61  of    voles    cnst    InSast    g.n.'ra 

election    l..r   Governor. 

MlsTK.iitl  D  X  5Z    of    vnteli    In    e.ic  h    of    2/3    of 

ConEreiisloniil    dii.trlcta. 
MontJna  B  X  8"i  of    le    .il    voters. 


Nrvjd.!  I  X 

NortV  Dakota     D  X 

Ohi'o  B  X 

Okla)ioma        D         X        87.  of  total  vote  for  state  offlc 

receiving  largest  number  of  vote 

In  last  general  election. 
Oregon  D  X         87.  of  votes  cast  In  Ust  electio 

for  Supreme  Court  Justice. 
South  Dakota     D  X         57.  of  votes  cast  in  last  general 

election  for  Governor. 
Utah  B  X         lot  of  electors  (direct);  57.  fro 

majority  of  counties  (indirect). 
Warhlngton       B  X         81  of 

electl 

*Thc    Initiative   may   be   direct    or    Indirect.      The   direct    type, 
designated    D   In   thi.s    t.iblc,    pi. ices    .i    proposed   mrnsure   on   the 
b.Tllot    for    sul.mi-ir.loii   to   the   cl.-r  t.u  at.-,    uilhout    K-gisl.illvc 
•ullon.      Till'    Indirect    type,    ile;;  ii-.".il  I'd    1,    leiniircs    the    le(;ts- 
luliirc    ti>   nil    upon   .in    Initiated   in,  .i-.iire   ullliln   a    rcason.iblc 
p.-rlud   btfiMi-    ll     l.s   vol.-.l   upun   by    the   ele.  I  ..i  ale.       In   some 
silal.a    boUi    lypes,    il.-sl);natiil   11,    .ire   iise.l . 

""ill   each   st.ite   where    the    Initial  ive  iii.iy   m-.iir,    a  majority   of    the 
popular   vote    is    requited    to   en.ict    a  mi'a.-iuie.       In  Mass.ichiisetCs 
tlic   measure   mu.st    also  be   approvjd   by   at    least    30  per   cent    of 
the    ballots   case. 

'in  addition   to   those   listed   below,    the    following   states  have 
an    Initiative    process    that    is   available   only    to    local   units 
of   government:      Georgia,    Kentucky,    Louisiana,   Minnesota, 
Pennsylvania,    South   Carolina,    Texas,   Vermont,   Virginia,   West 
Virginia    and   Wyoming. 

If  petition  is  signed  by  S7.  of  /oters  in  preceding  general 
election  for  Governor  the  initiative  is  indirect;  If  algned 
by  BX,   it  la  direct. 

Source:       Hawaii,    Legislative   Reference   Bureau,    Article   II:      Suffrage 
and   Elections,    Constitutional   Convention   Studiei    (Honolulu:      University 
of    Hawaii,    1968) ,    p.    79-80. 
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APPENDIX    F 
PROVISIONS    FOR    REFERENDUM    ON    STATE    LEGISLATION 


P«tUl 
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Ion  of  people 
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Ion  of  people 
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ratltlon  of  pMplo 


l-.-i  it 

icM    of     ,_.. 
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:-.ul.nii 

(  t.-.l    l.y 
l.lliil.' 

C0I..1II 

>n  of   peopl 
'..i   b»    1.(1 

•lecur 

relliu 
Sub.ltl 

red  by   t.,1 

llecur 

Petition  of  peopl* 


Petition    of   peopl« 
Subaltted    by    UglaU 
ConitlCutlon«l    teijul 


Kcbr«ska  x  FetiClon  of  pcoplt 

Mcvads  s  Petition  of  people 

Xe«  Mexico  »  Petition  of  people 

N'orCH  Dakota  ■  Petition  of  people 

Ohio  K  *  Petition  of  people 


of   people 
by    Irglele 


Subnitted    by    Icgiele 
South   :WAOte  K  Petition  of    people 

t'cJh  X  Petition  of   people 


101  of  vocee  ceat  in  laat 
election  for  Covernoi  end 
in  et    least   2/3   of  electlo 


51  of  quallft 
61  of  votca   c 


2/3   of  congresalonel   dlatrlcti 
5X  of    legal    votera 


(or  Su 

pre« 

le  Courl 

5t  of 
elect! 

on  f 

or  Covi 

101  of 

VOC 

0   ceil 

Three   for»e  of    refe 


Provlaloni  Are 
also  Available 
10  All  or  S<yM 
Ural    Covern- 


(1)    the   people  My -petition   for  a   referendun. 
ulually  vlth    the    intention  of    repealing   eiciatln,    leglilalion:     (2)    the    leglalatur 
•uy  voluntarily   aubnit    lava   to   the  electorate   for   their   approval;    and    fj)    the 
atate  conati lutlon  say   require  certain  queatlona   to  be   aubol tted    to   the   people. 

In  each  staca  where  rofcrcndua  aiay  i 
to  enact  a  avaaure.  In  Kaaaachuaec 
30  per  cent   of   the   ballota  caat. 

In  addition  to  thoae  liated  below.  Che  follewln(  acacea  have 
that  la  available  only  to  local  unlca  of  goveriiMnt:  Iowa.  M 
South  Carolln.,    Te««».   Virginia,  Ueac  Virglota  and  Uyoalng. 

re   it  not   eiCabUihtd 

Source:      ILiwali,    Litiislotive   Refrrenc*  Bureau,    Article    IT;      Suffra^o  and   Klcctiona. 
Constitutional  Convention  .<;tudies    (Honolului      University  t>f    llnwall,    1966),    p.    Sl-83. 
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APPENDIX  G 


INITIATIVE  AND  REFERENDUM  MEASURES  IN  MONTANA  SINCE  SUCH 
MEASURES  WERE  AUTHORIZED  BY  CONSTITUTIONAL  AMENDMENT  IN 

1906 


Referendum     State  Bond  Issue  for  Higher         Effective: 
Education.   No  number  as- 
signed.  Chapter  58,  Laws  of        Dec.  9,  190! 
1907.   Approved  General  Elec- 
tion Nov.  3,  1908. 
For:   24,809   Against:   12,910 


Referendiom     Bond  Issue  for  Insane  Asylum.  Effective: 
No  number  assigned.   Chapter 

144,  Laws  of  1911.   Approved  No  record  of 

General  Election  Nov.  5,  1912.  proclamation 

For:   34,235   Against:   30,461  by  Governor 


Referendum     Organization  of  State  Militia. 
300-301         For:   21,195   Against:   41,749 


Rejected: 

General  Election 
Nov.  5,  1912 


Initiative     farty  Nominations  by  Direct  Vote. 
302-303        Vote.   Approved  General 

Election  Nov.  5,  1912. 

For:   46,437   Against   12,879 


Effective : 
Dec.  13,  1912 


Initiative     Limiting  Campaign  Expenses  of 
304-305        Public  Candidates.   Approved 

General  Election  Nov.  5,  1912. 

For:   44,337   Against:   13,645 


Effective : 
Dec.  13,  1912 


Initiative     Popular  Referendum  for  Election 
306-307        of  Senators.   Approved  General 

Election  Nov.  5,  1912. 

For:   45,620   Against:   12,442 


Effective : 
Dec.  13,  1912 


Initiative      Direct  Presidential  Preference 
308-309        Primary.   Approved  General 

Election  Nov.  5,  1912. 

For:   46,241   Against:   12,143 


Effective : 
Dec.  13.  1912 
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Referendum     Levy  for  Support  of  Education- 
al Institutions.   No  number  as- 
signed.  Chapter  117,  Laws  of 
1913. 
For:   28,703   Against:   46,265 


Rejected: 

General  Election 
Nov.  3,  1914 


Referendum     Establishing  Athletic  Commission, 
6  For:   34,440   Against:   42,581 


Rejected : 

General  Election 
Nov.  3,  1914 


Initiative     Workmen's  Compensation. 

7  For:   36,991   Against:   44,275 


Rejected: 

General  Election 
Nov.  3,  1914 


Initiative      "Farm  Loan  Bill"  Relating  to        Effective: 
8  Investment  of  Permanent  State 

Funds.   Approved  General  Elec-      Dec.  9,  1914 

tion  Nov.  3,  1914. 

For:   45,162   Against:   27,780 


Initiative      Consolidation  of  State  Institu- 
9  tions  of  Higher  Education. 

For:   30,465   Against:   46,311 


Rejected: 

General  Election 
Nov.  3,  1914 


Referendum     Bond  Issue  for  Twine  Factory  at 

State  Prison.   No  number  assigned, 
Chapter  106,  Laws  of  1915. 
For:   68,059   Against:   79,158 


Rejected: 

General  Election 
Nov.  7,  1916 


Referendum     Prohibition.   Approved  General 
10  Election  Nov.  7,  1916. 

For:   102,776   Against:   73,890 


Effective : 

Dec.  31,  1918 
by  proclamation 
dated  Dec.  4, 
1916 


Initiative     Establishing  Athletic  Commission 
11  For:   72,162   Against:   76,510 


Rejected: 

General  Election 
Nov.  7,  1916 
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Initiative      An  Act  Authorizing  and  Regulating    Effective: 
12  the  Practice  of  Chiropractors. 

Approved  General  Election  Dec.  24,   Dec.  28,  191i 

1918. 

For:   46,302   Against:   39,320 

Referendum      Terminal  Elevator  Bonds.   No         Effective: 
number  assigned.   Chapter  150, 

Laws  of  1917.   Approved  General     Dec.  28,  1911 
Election  Dec.  24,  1918. 
For:   54,215   Against:   29,630 


Referendum     To  Provide  for  Direct  Nominations 
13  of  Public  Office  Candidates. 

For:   60,483   Against:   77,549 


Rejected: 

General  Election 
Nov.  2,  1920 


Referendum     Establishing  Athletic  Commission.    Effective: 
14  Approved  General  Election  Nov. 

2,  1920.  Dec.  6,  1920 

For:   82,827   Against:   65,928 


Referendum     To  Amend  Direct  Primaries  Law. 
15  For:   66,131   Against:   74,079 


Rejected: 

General  Election 
Nov.  2,  1920 


Referendum     Repeal  of  Presidential  Preferen- 
16  tial  Primaries  Law. 

For:   60,793   Against:   80,023 


Rejected: 

General  Election 
Nov»  2,  19  20 


Initiative      To  Provide  a  New  Workmen's  Com- 
17  pensation  Law.   Withdrawal  peti- 

tions left  initiative  petition 
signatures  insufficient.   Not 
Initi  nf.od. 


IniLiativc!      I  i/2-iniil  Levy  for  M<iLnLanance      Effective: 
J  8  of  University.   Approved  General 

Election  Nov.  2,  1920.  Dec.  6,  1920 

For:   82,f)()9   A(|.ilnst:   71,169 
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Initiative      $5  million  in  Bonds  for  State       Effective: 

19  Educational  Institutions  Build- 

ings.  Approved  General  Election     Dec.  6,  1920 
Nov.  2,  1920. 
For:   90,441   Against:   66,237 


Initiative      $20  million  Bond  Issue  for  Re- 
20  clamation  of  Arid  Lands. 

For:   68,785   Against:   76,949 
(Note:   Referred  to  as  Referen- 
dum in  Official  Election  Returns) 


Rejected : 

General  Election 
Nov.  2,  1920 


Initiative      Special  Method  of  Tax  Collection. 
21  Petition   signatures  insufficient. 

Not  initiated. 


Initiative     Special  Metals  Tax.   Petition  sig- 
22  natures  insufficient.   Not  initia- 

ted. 


Referendum     $15  million  Bond  Issue  for  High- 

2  3  ways. 

For:   55,276   Against:   89,828 
(Note:   Referred  to  as  Initiative 
in  Official  Election  Returns) 


Rejected: 

General  Election 
Nov.  2,  1920 


Initiative      Providing  for  County  Free  Hospi- 
24  tals.   Petition  signatures  in- 

sufficient.  Not  initiated. 


Referendum     Soldiers'  Compensation.   Approved   Effective: 
25  General  Election  Nov.  7,  1922. 

For:   67,463   Against:   62,100       Dec.  14,  1922 


Initiative      Pari-Mutuels . 

26  For:   60,057   Against; 


66,363 


Rejected: 

General  Election 
Dec.  4,  1922 


Referendum     Repeal  of  Presidential  Primary      Effective: 

27  Law.   Approved  General  Election 

Nov.  4,  1924. 

For:   77,948   Against:  57,540       Dec.  9,  1924 
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Initiative      Metal  Mines  Tax.   Approved  Gen-      Effective: 
28  oral  Election  Nov.  4,  1924. 

For:   87,790   Acjninst:   65,742       Doc.  9,  1924 


Referendum     Five-mill  Levy  for  Maintenance 
29  of  Public  Elementary  and  High 

Schools . 

For:   53,143   Against:   86,897 


Rejected: 

General  Election 
Nov.  2,  1926 


Initiative     Relating  to  Repeal  of  State's 
30  Intoxicating  Liquor  Laws.   Ap- 

proved General  Election  Nov.  2, 
1926. 
For:   83,231   Against:   72,982 


Effective : 
Nov.  20,  1926 


Initiative     Three-cent  Gasoline  Tax  for  Good    Effective: 
31  Roads.   Approved  General  Election 

Nov.  2,  1926.  Nov.  20,  1926 

For:   114,763   Against:   42,232 


Initiative     For  Adoption  and  Enforcement  of 
32  the  Federal  Prohibition  Laws. 

For:   68,431   Against:   80,619 


Rejected: 

General  Election 
Dec.  3,  1928 


Referendum     Bond  Issue  for  State  Institutions.   Effective: 
33  Approved  General  Election  Nov.  4, 

1930.  Dec.  10,  1930 

For:   77,761   Against:   58,312 


Referendum     Levy  for  University,  Agricultural 
34  Experiment  Stations  and  Extension 

Service.   Approved  General  Elec- 
tion Nov.  4,  1930. 
For:   70,548   Against:   61,207 


Effective ; 


Dec.  10,  1930 


Referendum      State  Highway  Treasury  Anticipa-     Effective: 
35  tion  Debenture  Act  of  1931. 

Approved  Special  Election  May  5,     May  19,  19  31 

1931. 

For:   60,075   Against:   21,256 


Referendum      Requiring  Certificates  of  Good 
36  Health  Before  Issuance  of 

Marriage  Licenses. 

For:   54,368   Against:   96,647 


Rejected : 

General   Election 
Nov.     3,    1936 
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Referendum     Providing  for  State  Insurance  of     Rejected: 
37  Public  Buildings. 

For:   67,067   Against:   84,245       General  Election 


Nov.  3,  1936 


Initiative     State  Liquor  Control  Act  of 
38  Montana.   Held  invalid  by  Su- 

preme Court  on  grounds  that  two 
petitions  could  not  be  certified 
as  one  because  text  of  proposed 
law  differed  on  each  petition. 
Injunction  issued  Oct.  6,  1936, 
restraining  Secretary  of  State 
from  certifying  the  initiative 
to  county  clerks  (Ford  v.  Mitchell, 
103  Mont.  99). 


Initiative      Licensing  and  Classification  of 
39  Chain  Stores.   Supreme  Court  held 

that  title  and  legend  of  Act  were 
not  descriptive,  thus  ballot  did 
not  comply  with  law.   Injunction 
issued  Oct.  8,  1936,  restraining 
Secretary  of  State  from  certify- 
ing the  initiative  to  county 
clerks  (Sawyer  Stores,  Inc.,  v. 
Mitchell  et.  al ,  103  Mont.  148). 


Referendum     Regulating,  Licensing  and  Author-    Effective: 
40  izing  Sale  of  Liquor  at  Retail. 

Approved  General  Election  Nov.  8,    Mar.  5,  1937 

1938. 

For:   113,332   Against:   68,685 

Initiative     State  Highway  Treasury  Anticipa-     Effective: 

41  tion  Debentures  Act  of  1938. 

Approved  General  Election  Nov.  8,    Nov.  30,  1938 

1938. 

For:   126,247   Against:   32,134 

Referendum     Three  and  one-half  mill  Levy  for    Effective: 

42  University  of  Montana.   Approved 

General  Election  Nov.  5,  1940.       Nov.  28,  1940 
For:   58,968   Against:   52,998 
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Referendum      State  Hospital  for  Insane 

43  $500,000  Bond  Issue.   Approved 

General  Election  Nov.  5,  1940. 

For:   75,824   Against:   38,249 


Effective : 
Nov.  28,  1940 


Initiative     Montana  State  College  Bonds. 
44  For:   51,921   Against:   57,197 


Rejected: 

General  Election 
Nov.  5,  1940 


Referendum     Montana  State  College  Bonds 
45  ($690,000) . 

For:   28,664   Against:   56,509 


Rejected: 

General  Election 
Nov.  3,  1942 


Referendum      Northern  Montana  College  Educa- 
46  tional  Bonds  ($350,000). 

For:   25,027   Against:   58,921 


Rejected: 

General  Election 
Nov.  3,  1942 


Referendum     State  Highway  Treasury  Antici- 

47  pation  Debenture  Act  of  1943. 
Supreme  Court  issued  injunction 
on  May  19,  1943  enjoining  the 
election  (Burgan  &  Walker  v. 
State  Highway  Commission,  114 
Mont.  459)  . 

Initiative     Defining  Osteopathy  and  Author- 

48  izing  and  Regulating  Practice  of 
Osteopathic  Physicians  and  Sur- 
geons . 

For:   72,206   Against:   108,882 


Rejected: 

General  Election 
Nov.  7,  1944 


Referendum     State  Highway  Treasury  Antici- 
49  pation  Debenture  Act  of  1945. 

Approved  Special  Election  June  5, 

1945. 

For:   38,756   Against:   8,326 


Effective : 
June  26,  1945 


Referendum     Hospital  for  Insane  Bond  Issue      Effective: 
50  ($2  million).   Approved  General 

Election  Nov.  5,  1946.  Dec.  6,  1946 

For:   90,360   Against:   19,268 
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Referendum     University  of  Montana  Levy.   Ap-    Effective: 

51  proved  General  Election  Nov.  2, 

1948.  Dec.  3,  1948 

For:   77,820   Against:   50,167 

Referendum      University  of  Montana  Building       Effective: 

52  Bonds  for  Constructing  and 

Equipping  Necessary  Buildings.       Dec.  3,  1948 

Approved  General  Election  Nov. 

2,    1948. 

For:   75,601   Against:   49,621 

Referendum     Slot  Machines.  Rejected: 

53  For:   55,348   Against:   140,309 

General  Election 
Nov.  7,  1950 

Initiative     Military  Honorarium.   Approved      Effective: 

54  General  Election  Nov.  7,  1950. 

For:   108,251   Against:   75,411      Dec.  6,  1950 

Initiative     Tax  on  Gasoline.  Rejected: 

55  For:   76,627   Against:   102,455 

General  Election 
Nov.  4,  1952 

Referendum     Presidential  Primary  Law.   Ap-      Effective: 

56  proved  General  Election  Nov.  2, 

1954.  Dec.  7,  1954 

For:   99,337   Against:   44,884 

Referendum     Montana  State  Hospital  Bond         Effective: 

57  Issue  ($2  million).   Approved 

General  Election  Nov.  2,  1954.       Dec.  7,  1954 
For:   143,587   Against:   20,759 

Referendum     Montana  Training  School  Bond  Issue   Effective: 

58  ($1.5  million).   Approved  General 

Election  Nov.  2,  1954.  Dec.  7,  1954 

For:   131,400   Against:   25,982 

Referendum      Liquor  Tax.   Approved  General        Effective: 

59  Election  Nov.  4,  1958. 

For:   100,383   Against:   85,742      Nov.  28,  1958 
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Ueforondum      Bond  Issue  and  Tax  Levy  for  Uni- 
60  versity  of  Montana  ($10  million). 

Held  unconstitutional.   District 
Court  permanent  injunction  enjoin- 
ing Secretary  of  State  from 
placing  measure  on  ballot  affirmed 
by  Supreme  Court  July  22,  19  5  8 
(Morgan  v.  Murray,  134  Mont.  92) . 


Referendum     Six-mill  Levy  for  Support,  Main-    Effective: 

61  tenance  and  Improvement  of  Uni- 

versity of  Montana.   Approved       Dec.  8,  1958 
General  Election  Nov.  4,  1958. 
For:   89,251   Against:   84,002 


Referendum     Prison  Bond  Issue. 

62  For:   78,291   Against; 


120,749 


Rejected: 

General  Election 
Nov.  8,  1960 


Initiative     To  Legalize  Gambling  held  uncon- 
63  stitutional.   Supreme  Court  is- 

sued injunction  on  July  24,  1964, 
restraining  the  Secretary  of 
State  from  placing  the  measure 
on  the  ballot  (State  ex  rel. 
Steen  v.  Murray,  144  Mont.  61) . 


Referendum     Relating  to  Tobacco  Tax  for  Pur- 
64  pose  of  Financing  the  Cost  of 

Construction  and  Remodeling  State 
Buildings.   Approved  General 
Election  Nov.  8,  1966. 
For:   107,208   Against:   92,619 


Effective : 
Nov.  8,  1966 


Referendum     To  Continue  six-mill  Tax  Levy  for 
65  Support  of  University  System. 

Approved  General  Election  Nov.  5, 

1968. 

For:   127,625   Against:   89,396 


Effective : 

General  Election 
Nov.  5,  1968 


Initiative     To  Reduce  Taxable  Valuation  of 
66  Certain  Personal  Property  In- 

cluding Stocks  of  Merchandise. 
For:   70,497   Against:   158,191 


Rejected: 

General  Election 
Nov.  5,  1968 
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Referendum     Whether  the  Legislature  Should      Effective: 

67  call  a  Constitutional  Convention. 

For:   133,482   Against:   71,643      Nov.  20,  1970 

Referendum      Taxation  Form  (Sales  Tax)  F^ejectcd: 

68  For:   66,967   Against:   154,680 

General  Election 
Nov.  2,  1971 


Source:   Montana,  Office  of  Secretary  of  State,  "Initiative  and 
Referendum  Measures  Since  Adoption  of  Constitutional  Amendment 
Article  V,  Section  1,  Permitting  the  Referendum  and  Initiative, 
General  Election  November  6,  1906,"  mimeographed  (Helena,  1967). 
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Ai'i'r:fiiJ  I  X   II 
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EsLalilUlivd    by 
ConstlLudonat 


or    S.«nc    Local 
rncn.nl    Units'' 


All    I'll 
All    r1. 


ctlvc   officials 
ctWe  offUlaU 


Wvada 

North  Dakota 
Or.gor 
Washington 
Wisconsin 


All  .'Ir.tivo  ufflclaU 


relive  offlclala 
JuJlulal  office 


All  e 1 e 
Ju.lUl. 

All  .U 
JujRe-i 

All  cic 

All  ele 

All  ele 

All  ele 
•udgcs 

All  elective  offlclala 


tlve  offlclala 
:tlve  officials 
tlve  officials 


2S7.  of  votes  cast  in  Inst  election 
office  of  official  sought  to  be 
recalled. 

12%  of  votca  cast  In  last  election 
office  of  official  s.iught  to  be 
recalled. 

2i%   of  voces  cast  In  last  election 
offlc-  of  offlcl.ll  sought  to  be 
recalled. 

Sl.ile  olfUer:   10%  of  votes  cost 

last  genoral  election  for  Governor 

County  officer:   207.  of  votes  ca.st 

county  In  lost  general  election  fo 

Governor. 

25-/.  of  voters. 

•-57.  of  voteis  In  Ust  election  tor 
al  district  of 


Governor  In  ele 

officer  sought  to  be  reca 

25X  of  votes  cnst  for  6-y. 

Justice  of  the  Sup 

307.  of  votes  cast 

election  for  Covet 


257.  of  votes 


ast  election  for 
lectors  depending 


In  each  state  uher 
required  to  recall 


ijorlty  of  the  popular  vote  Is 


In  addition  to  those  listed,  the  following  states  have  a  recall  process  available  only 
to  local  units  of  government:   Arkansas,  Georgia,  Hawaii,  Illinois,  lows,  Minnesota, 
Missouri,  Montana,  Nebraska,  New  Jersey,  Mew  Mexico,  Oklahoma,  South  Carolina,  South 
Dakota,  Texas,  West  Virginia  and  Wyoming. 


.«oiln.-.-:       II. 1 


i,    l.oqisUilivo    Hofcrc-ncc    nuroaii,    ArticU;    IJj .nulfivigf    ;ind    i:U'Ct 

i-i>iweMl  ion   .'^tudii'R    (Honolulu:    Univi-rsi  I  y^of    Hawaii,    I9f  8)  ,    p.    " 
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